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kea97034

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. JA81 of 1997 (9401067)
No. JA82 of 1997 (9412297) FORMTEXT 

IN THE MATTER OF the Justices Act 

AND IN THE MATTER OF appeals against a conviction by the Court of Summary Jurisdiction at Darwin and against a committal to prison

		BETWEEN:


		ALLAN GEORGE PIPER
			Appellant

		AND:

		ROBIN LAURENCE TRENERRY
			Respondent


CORAM:	KEARNEY J

REASONS FOR JUDGMENT
(Delivered 19 November 1997)

The appeals
	On 22 October I dismissed the appellant’s appeals of 20 June 1997 in proceedings JA81 and JA82 of 1997.  The former appeal was against his conviction on 1 May 1997 by the Court of Summary Jurisdiction in Darwin, on a charge that on 15 January 1996 he unlawfully assaulted one Les Sexton in two circumstances of aggravation, namely, that the victim thereby suffered bodily harm and was threatened with an offensive weapon, a knife.  This crime of aggravated assault under s188(2) of the Criminal Code carries a maximum punishment of 5 years imprisonment, but is punishable on summary conviction (as here) by a maximum of 2 years imprisonment.  

	The conviction for the offence of 15 January 1996 placed the appellant in breach of a recognizance into which he had entered in February 1995, to be of good behaviour for 2 years.  He had been convicted in February 1995 of assaulting a woman on 24 June 1994; he was sentenced to 3 months imprisonment, service of which was suspended on his entering into the recognizance. On 20 June 1997 he fell to be dealt with for the breach of that recognizance, because he had not observed his 2-year ‘good behaviour’ bond, his conviction of 1 May 1997 establishing that he had committed a further offence within 11 months of entering into the recognizance in February 1995.

	On 20 June 1997 the Court proceeded to impose punishment. In view of his breach of his 1995 recognizance it committed the appellant to prison, to serve the 3 months imprisonment to which he had been sentenced on 3 February 1995, service of which on that day had been suspended.   It also sentenced him to 12 months imprisonment for the offence of 15 January 1996; directed that both sentences be served concurrently; and ordered his release after serving 7 of the effective 12 months term in prison, directing that the service of the remaining 5 months of his sentence be suspended for a period of 3 years, under various conditions.  

	The appellant appealed on the ground that his conviction of 1 May 1997 was against the weight of evidence; see JA81 of 1997.  He also appealed on the same ground, as a corollary, against the order committing him to prison for 3 months, in view of his breach of his 1995 recognizance; see JA82 of 1997.  I now publish the reasons for dismissing his appeals on 22 October.

The Court’s reasons for decision of 1 May 1997
	The appellant had pleaded not guilty before the Court of Summary Jurisdiction, to the charge of the offence of 15 January 1996; he was represented by counsel.  After hearing evidence over some 2 days, and considering submissions by counsel, his Worship on 1 May 1997 proceeded to convict the appellant of the offence charged, stating inter alia:

“When one looks at the evidence … there are three possible [factual] scenarios.  The first is the one which is advanced by the evidence given by the victim Les Sexton. If the court were to accept that version, then clearly the defendant would be viewed as the aggressor outright.”


I note in passing that the victim admitted that he had “gone looking” for the appellant.  His Worship continued:
“The second scenario is one which is based primarily on the evidence given by Debbie Graeme, a bystander.  And if the court were to view this case on the basis of her evidence, having accepted her evidence, then it would be the case that the victim would have committed a technical assault [on the defendant] and that consequently the actions of the defendant would have to be viewed in the context of a possible defence of self-defence.” (emphasis added)


As will be seen, in the result, his Worship accepted Ms Graeme’s evidence, and approached the case in the way indicated in the passage emphasized above.  He continued:
“The third and final scenario would be the one which is advanced by the defendant, and that is in these terms: that Les Sexton was the aggressor and that the defendant acted in self-defence and that the force which was used was … not unnecessary [and hence he should be acquitted on the ground of self-defence, under s27 of the Criminal Code].

Many cases involving assault, of course, do revolve just around an account given by the victim and the defendant, and a lot of cases do not have the benefit of independent witnesses.  In this particular case there is a witness [Ms Graeme] who can be properly characterised as an independent witness, in my opinion.  A person who is not known to either party, a person whom one can perceive has no vested interest in giving a biased account of what happened on the day in question [15 January 1996].  Nor has it been attempted to show that the witness would have any reason to be partial one way or the other.”


I note here the important fact, for the purposes of the appeal, that there was virtually no cross-examination of Ms Graeme by the defence at the hearing before his Worship; her account of what she saw remained unchallenged.  It is not surprising, therefore, that his Worship ultimately accepted her evidence.  His Worship, however, approached her evidence with suitable caution, viz:
“Of course, independent witnesses can still make mistakes and that is why courts must be very circumspect about accepting the evidence given by people who are, in fact, independent, in proceedings of this type.  It is important in the case of independent witnesses to closely analyse exactly what they have witnessed, the circumstances under which they have witnessed a particular event.  In other words, courts have to go about testing the reliability of the evidence they give.”


His Worship then referred to “the history of ill-feeling” between the victim and the defendant, and turned to examine the evidence of the three persons he had identified as providing 3 different “scenarios” of what occurred, as follows:
“The victim, Les Sexton, gave evidence in these proceedings.  The defendant gave evidence.  Neither of those witnesses were such as to outwardly indicate that they were lying, but of course one has to closely examine the evidence they give and to test its reliability and whether or not it just stacks up, in all the circumstances.

There were differences in the evidence given by Les Sexton and the witness Debbie Graeme.  But I think it’s fair to say that in most material respects, the evidence given by Les Sexton and that given by Debbie Graeme were the same, or similar, though there was one discrepancy and that is that Les Sexton denies that he committed a technical assault [in putting his hand on the defendant’s shoulder], as I describe it, on the defendant.  Of course, Debbie Graeme says otherwise [that is, she says that the victim did put his hand on the defendant’s shoulder].  But apart from that, it seems that in most respects the evidence given by Debbie Graeme supported the evidence given by Mr Sexton.” (emphasis added)

As will be seen (pp14-24), the appellant focused his major attack on his Worship’s decision, on the conclusion emphasized above, submitting that the evidence of Ms Graeme and the victim could not reasonably have been held to be “the same, or similar”, or that “in most respects” Ms Graeme’s evidence “supported” the victim’s account.  His Worship continued:
“It’s fair also to say that the evidence given by the defendant is directly contradicted by the evidence given by Debbie Graeme.  It is quite clear when one looks at the evidence given by Debbie Graeme, the knife was produced by the defendant at a much earlier stage [than the defendant says it was] and the production of that knife is generally consistent with the account given by Les Sexton.” (emphasis added)


On his appeal, the appellant did not seek directly to challenge the conclusion first emphasized above.  As will be seen, his own account of events, in their most material aspects, is quite inconsistent with the account given by Ms Graeme; accordingly, he sought to attack her evidence during his appeal, not realizing that the severe restrictions on making such attacks, when the evidence has not been materially challenged before the Court below.  His Worship continued:
“I make the observation that no witness gave evidence during these proceedings which supported directly the account given by the defendant, and when one looks at his evidence as against the evidence given by Les Sexton and Debbie Graeme, then his version is miles apart.  It’s fair to say that Mr Sexton may well have a vested interest in showing Mr Piper to be the aggressor, though I think it also naturally follows that Mr Piper, the defendant in these proceedings, would also have a vested interest in turning things around the other way, and having the victim Sexton as the aggressor.

I have found some problems with the evidence given by the defendant, …  Although I cannot conclude that his evidence was contradictory, there are of course certain aspects of his evidence which tend to indicate that perhaps his recall of what happened on the day in question is not as good as the account given by either Les Sexton or that given by Debbie Graeme.

I do have some problems with the version that [the defendant] puts forward, whereby he says he was on the ground and he produced the knife and then lashed out.  I do have some difficulties in actually visualising how it was that he managed to do that.  I have those difficulties in the context of evidence that I have received about the likely site of the injuries sustained by the victim [that is, on his nose].  So that there are some things about the defendant’s evidence that do trouble me.” (emphasis added)


His Worship here, in the words emphasized, is focusing on the vital aspect of when the knife was first produced by the appellant, and used on the victim.  As will be seen, he rejected the appellant’s account that he first produced the knife when on the ground underneath the victim, holding, in accordance with the (differing) accounts of both Ms Graeme and the victim, that the knife was produced by the appellant and used at an earlier stage of the fracas, when both the appellant and the victim were still on their feet.  His Worship continued:
“That is why one naturally is driven to the evidence given by the independent witness [Ms Graeme], to …try to get to the bottom of what happened on the day in question.  I consider that on the evidence before me, she saw enough of the event that took place on this day to be able to give an accurate picture of what went on between these two men.  There has been nothing put to the court through cross-examination of her to indicate that she has lied to this court about what she witnessed.

I consider that she was in a position to be able to relate to the court what happened on that day in question and that she was so circumstanced that she was able to report accurately to the court what transpired. She clearly has the knife being produced at an earlier stage [than that to which the defendant testifies].  As I’ve said before, that is generally consistent with the account given by Les Sexton.” (emphasis added)


It can be seen that here, crucially, his Worship was stating why he accepted the evidence of the ‘independent witness’, Ms Graeme, as giving an ‘accurate picture’ of what occurred.  His Worship stressed that she had not been cross-examined in such a manner as to attack the credibility of her evidence; I observe that it is much too late to seek to attack her credibility, on appeal.  His Worship also makes clear that in relation to the vital question of when the knife was first produced, the evidence of both Ms Graeme and the victim is ‘generally consistent’; her evidence is wholly inconsistent with the appellant’s account, in that respect.  His Worship continued:
“I think when I juxtapose her evidence and the extent to which it corroborates Mr Sexton’s evidence, if I juxtapose that against some of the inherent difficulties … that I have with the defendant’s evidence, I’m satisfied that on the day in question that Mr Sexton had technically assaulted the defendant and that as a result of that, the defendant produced the knife.” (emphasis added)


This is a crucial finding of fact on a matter which his Worship was incomparably in a much better position to decide than this Court.  His Worship here makes it clear that he accepts Ms Graeme’s account as to how the incident happened, in preference to the accounts of the victim and the appellant.  Her testimony (see pp17-18) was that the ‘technical assault’ by the victim on the appellant was the placing of his hand on the appellant’s shoulder, from behind; she said that this was followed by the 2 men grappling, and the appellant producing his knife. His Worship then stated his findings of fact:
“That [technical assault and production by the defendant of a knife] was then followed by the sequela that the court has heard about from both Mr Sexton and the witness Graeme, and that the victim suffered bodily injury when the knife was thrust into the victim’s face, causing bodily injury whereupon the knife broke.  They’re the facts as I find them and I’m satisfied beyond reasonable doubt that they are the facts.”  (emphasis added)


	In the result, then, his Worship accepted Ms Graeme’s account as an “accurate picture” of what happened, on the basis that she was in a position to see, and had not been shown in cross-examination to be untruthful.  Accepting Ms Graeme’s account, his Worship found that the victim had “technically assaulted” the appellant, who had then produced and used a knife on the victim. 

	From this point onwards in his reasons, his Worship focused on the use of the knife and what - in light of the ‘technical assault’ by the victim on the appellant, which his Worship was now satisfied had occurred - became the vital issue in the case: whether the way in which the knife was used by the appellant, amounted to his use of “unnecessary force”, in the circumstances of the case.  This was the vital issue, when considering the question of self-defence upon which the appellant relied as his answer to the charge of assault.  His Worship considered, discussed and ultimately rejected the defendant’s contention that in using the knife as he had, he had been acting within what the law allowed by way of self-defence, in that he had not used “unnecessary force”.  His Worship stated:
“I think that it’s quite self-evident on the facts as found that the force that was used [by the defendant] was unnecessary, because the response of the defendant to what was, in my opinion, an assault at the very low end of the range [the victim placing his hand on the defendant’s shoulder] and which may even be properly characterised as a technical assault, … in all the circumstances was unnecessary and disproportionate to the unlawful attack with which the defendant was confronted.”  (emphasis added)


In understanding this vital conclusion of mixed law and fact, that the appellant had used unnecessary force in response to a “technical assault”, it must be recalled that his Worship had accepted Ms Graeme’s evidence, which included seeing the victim put his hand on the appellant’s shoulder, something which amounted to a ‘technical assault’, an ‘unlawful attack’.  This in turn meant that attention had to be focused, in legal terms, on the requirements which had to be met under s27 of the Criminal Code, to justify the use of force in self-defence; first amongst those requirements is that the force used in self-defence must not be “unnecessary force”.  His Worship was here expressing his conclusion on this aspect of the case, his conclusion being that the  requirement of s27 that the force used be “not unnecessary force”, had not been met; and thus self-defence as a legal justification for the assault was ruled out.  Apart from self-defence, on the version of the facts which his Worship accepted - Ms Graeme’s evidence - there was no other matter on which the appellant could rely to excuse or justify his assault with the knife on the victim, an assault which his Worship was satisfied had been established.  That being so, his Worship next expressed his ultimate conclusion on the case:
“So on the facts as found, I’m satisfied beyond reasonable doubt that the count of unlawful assault in relation to Mr Sexton has been proved beyond reasonable doubt.”


That conclusion decided the case: the appellant could not rely on self-defence under s27 of the Criminal Code to justify his assault on the victim with his knife, because his use of the knife in the circumstances of the ‘technical assault’ on him by the victim - the placing by the victim of his hand on the appellant’s shoulder - amounted to the use of “unnecessary force” in terms of the definition of those words in Code s1.  So the appellant was guilty of the offence charged.

	However, his Worship did not stop there.  It will be recalled that he had noted that there were 3 different scenarios, depending on whose evidence was to be accepted - the victim’s, the appellant’s, or that of the ‘independent witness’ Ms Graeme.  He had rejected the appellant’s evidence, but now he turned to consider what the outcome would have been, had he rejected Ms Graeme’s evidence as well as the victim’s evidence, and accepted the appellant’s evidence.  His Worship said:
“… even if I had not reached that conclusion… and …[had] I approached the matter from the viewpoint of the defendant, that is proceeded to determine this matter on the version given by the defendant, I would have still found that the defendant had not acted in self-defence.” (emphasis added)


In other words, even accepting the appellant’s own account of what happened, his Worship considered that the appellant could not rely on self-defence.  His Worship then proceeded to explain why, at some length:
“The reason why I say this is this:  that even on [the defendant’s] version, in my opinion the force that was used was unnecessary.  Now, I completely accept that there was a long history of ill feeling between these parties, that there is a distinct probability - or I should say possibility - that he was subjected to prior violence at the hands of Mr Sexton, that he was in a situation [accepting his account of matters] where his breathing was impaired, that he expected the worst - in other words, a repetition of what had happened on a prior occasion.

But notwithstanding all of that, I consider that the production of the knife and the wielding of that knife in such a way as to cause the knife to break as it did, in my opinion leads me to only one conclusion: that unnecessary force was used.  It may have been different if the knife had not broken.  But here is a case where the knife has broken and upon my examination of the knife, it’s broken in more than one place.

Now, it may well be that the knife might have been structurally weak, but I certainly have nothing before me to indicate that’s the case.  I think that one would have to proceed on the basis that a knife is of reasonable strength, that it is manufactured and designed to achieve the purpose for which it is designed and that if when a knife is used, it breaks in two and in more than one place, then I think that one can reasonably infer that considerable force was applied to bring about that result.

…  And I proceed on the basis in the normal course that a knife should not break as this one did, unless a considerable amount of force was applied.  The defendant is not a small man and I would imagine that despite … his illness and other disabilities, that the breaking of the knife is consistent with a man of his build lashing out with a knife and that knife coming into contact with a person’s face.

It’s hard to imagine that a knife that’s thrust into somebody’s skin would cause a knife to break.  I think it’s entirely consistent with a knife breaking if it came into contact with a bony area of the face, and of course it’s been put to me … that in fact the site of the injury was the bridge of the nose.  So it does seem to make a lot of sense that this knife in fact his [sic, hit] a bony area of the face, and that may well account for the fracturing of the knife.

But I still cannot escape this conclusion: that the lashing out with a knife into one’s facial area, with a result the knife is fractured, in my opinion is entirely demonstrative of unnecessary force.  There may have been other avenues open to Mr Piper.  I mean, it’s all very well in a very cool, detached environment like this courtroom to speculate about what those other alternatives might have been.

But it seems to me one of the other alternatives may well have been the use of force without the use of a weapon, that he may have been able to use his fists or his arm with an almost equivalent amount of force and achieve the same result.  Or, alternatively, the knife may have been used but not used with that degree of force, and that it may well have been adequate in all the circumstances for the knife to be used in such a way as to penetrate the skin of the victim and achieve the same result.

So that, … this is not just a case where, in my opinion, the use of the knife on its own demonstrates the unnecessity of the force that was used. But I think that there are other avenues that could well have been open to the defendant, which would have fallen short of that.  So even on the defendant’s version, I am satisfied beyond reasonable doubt that the force used was unnecessary.” (emphasis added)

So there it was.  Even if events had occurred as the appellant said they had, his Worship considered that the force the appellant used was unnecessary force, and so he could not rely on self-defence under s27 of the Code.  That is a conclusion of mixed law and fact.  As I noted earlier, this was speculation because his Worship had not in fact accepted the appellant’s account, and he proceeded to make that quite clear:
“But I haven’t … determined this case on that basis.  I have determined it on the basis that … the defendant responded to an unlawful attack by Mr Sexton, but his response was clearly unnecessary in all those circumstances.” (emphasis added)


	That was the conclusion of the judgment on the question of guilt.  In summary, his Worship accepted Ms Graeme’s account of what happened, held that the victim had technically assaulted the appellant, who had responded with unnecessary force in using his knife, thereby depriving himself from relying on the justification of self-defence to the technical assault by the victim. His Worship then made it clear that even on the appellant’s account, the force which he had used was “unnecessary force” in the circumstances, and he could not have relied on the justification of self-defence under s27 of the Code.  Either way, the appellant was criminally responsible for using his knife on the victim.  Since his Worship had not accepted the appellant’s account, it was not necessary for him to have speculated on the outcome if he had accepted that account; however, he was making it clear that, no matter whose account was accepted, the force used by the appellant was force which was unnecessary in the circumstances, and the appellant was guilty of the offence charged.

The appellant’s submissions on the appeal
	The appellant appeared in person and argued his appeal vigorously.  He was handicapped mainly by his lack of knowledge of what could usefully be argued on appeal, after the hearing and determination by a Magistrate who had had the benefit of hearing and seeing the witnesses. I deal with his submissions under seven headings, A - G.

	A.   He first submitted that the witness Ms Graeme was not present when he had actually used the knife on the victim; that is correct, in the sense that she did not see the knife inflicting a wound on the victim.  She never said that she had seen this occur.  However, the appellant went on to submit that Ms Graeme was not present in the car park at all, and saw nothing of the initial encounter between himself and the victim.  There was no evidence before the Magistrate to support that contention, Ms Graeme had testified to the contrary and was not cross-examined on the point, she was believed by the Court, and the appellant never suggested to the contrary at the hearing before his Worship; his submission must be rejected.  As I explained to the appellant during the hearing of the appeal, this is an appeal, not a re-trial, and the proper time to have tested Ms Graeme’s evidence was when she was in the witness-box giving evidence before the Magistrate.  In cross-examination, she was in fact asked only 5 questions, none of them suggesting that she was not present in the car park, and had seen nothing of the initial encounter between the appellant and the victim.

	B.   The appellant next pointed to certain alleged factual discrepancies within Ms Graeme’s evidence.  He took me to her evidence at transcript pp16-17.  He said that while she had testified that “[I] was just getting my daughter out of the car when I heard some raised voices in the laneway”, in her ‘witness statement’ she had said that her “daughter was playing outside” at the time; the appellant submitted that this discrepancy cast doubt on her testimony.  I explained to the appellant that the ‘witness statement’ of Ms Graeme, presumably her statement taken by the Police, had not been placed before the Court of Summary Jurisdiction, which could act only on the sworn evidence placed before it.  Ms Graeme had not been cross-examined on the point of any discrepancy between her account in her ‘witness statement’ and her testimony in Court, and the appellant could not now rely on what she may have said to the Police, to seek to contradict that sworn testimony.  The time to have tested the witness was during her cross-examination at the hearing; it is too late to seek to point out the ‘discrepancies’ alleged, on appeal.  

	C.   The appellant also referred to Ms Graeme’s evidence that after the incident she saw the appellant “talking to a man in a van”.  Before me, the appellant asserted that there was no man in the van.  I reminded him that Ms Graeme’s evidence on the point was not challenged at the hearing, and he cannot now challenge it in this way, on appeal.

	D.    Importantly, the appellant also pointed to several discrepancies as between the evidence of Ms Graeme and that of the victim.  This was for the purpose of attacking the Magistrate’s conclusion that “in most material respects” the evidence of the victim and Ms Graeme was “the same or similar”, apart from the single matter of the victim having put his hand on the appellant’s shoulder; and also for the purpose of attacking the Magistrate’s conclusion that “in most respects” the evidence given by Ms Graeme “supported the evidence given by [the victim].”  The appellant referred in particular to the following 7 matters, on which, he submitted, the evidence of Ms Graeme and the victim clashed.

	(1)	In her evidence at transcript p17 Ms Graeme had said that when she had seen two men, clearly the victim and the appellant, “one [the victim] was walking behind the other [the appellant]”.  The appellant said that this evidence was contrary to the victim’s evidence at transcript p4, where he said that he had walked up towards the bushes and then the appellant “came walking down towards me”.  I accept that the descriptions by Ms Graeme and the victim of the movement of the two men relative to each other at this stage, are quite inconsistent; she has them following one behind the other, the victim has them approaching each other.  However, the Magistrate had not said that the evidence of Ms Graeme was identical with that of the victim; he said that it was “the same or similar”, and then only “in most material respects”.  This was clearly one of those “material respects” where the evidence was not “the same or similar”.  Taken by itself, this discrepancy does not vitiate his Worship’s conclusion that “in most material respects” their evidence was “the same or similar”. 

	(2)	Ms Graeme said at transcript p17 that when she first saw the two men “they were sort of almost where I was”.  The appellant asserted before me that Ms Graeme was in fact “further down Vimy Lane at that stage”.  However, he is bound by her uncontradicted evidence at the hearing in that respect; he cannot seek to contradict her evidence on appeal, when he did not challenge it at the hearing before the Magistrate.

	(3)	At transcript p17 Ms Graeme had the two men walking “towards the Parap School … coming from the … area … where they hold the markets.”  As noted earlier in (1) above, the victim had himself walking “on up towards where the bushes were, and the next thing [the appellant] came walking down towards me”.  This is really a further illustration by the appellant of the same difference between the evidence of Ms Graeme and the victim, as to the relevant movements of the two men; it is dealt with in (1) above.

	(4)	At transcript p17 Ms Graeme had the appellant walking in front, followed by the victim who “was wanting to talk to him”, saying to the appellant “hey, I want to talk to you”. She said that the victim then “kind of touched [the appellant] on the shoulder”, the touch being “not hard”, a “like a little bit of a shake or a grab”, not “a hard grab”.  She thought that the appellant responded to this by telling the victim “to fuck off”.  

	The appellant noted that the victim denied that he had touched the appellant on the shoulder.  I observe that the Magistrate specifically noted this difference in the accounts of the victim and Ms Graeme, and accepted Ms Graeme’s account; see p5.  The victim’s account was that the two men had walked towards each other, he being “very perturbed” at the time about some alleged behaviour shortly before by the appellant, and that he said to the appellant “hey, Piper, I want to speak to you”.  He said that this resulted in the appellant immediately pulling out a knife, screaming out that the victim was “a murdering fucking bastard or words to that effect”, and leaping at him with the knife.

	The victim’s account and Ms Graeme’s account of what occurred at the commencement of the altercation between the two men, are clearly very different accounts, but his Worship was concerned with the overall effect of their evidence.  Clearly, he preferred Ms Graeme’s account to that of the victim on this point - see p7 - and that is why he found (p8) that the victim committed a “technical assault” on the appellant, by placing his hand on the appellant’s shoulder, as Ms Graeme had testified.

	(5)	Ms Graeme continued her evidence set out in (4) above, saying that after the appellant told the victim to “fuck off”, the appellant then “swung around and started to try and punch” the victim, with the victim “trying to fend him off”. The appellant stressed that Ms Graeme said she saw no knife at this point in her account; this is correct.  In contrast, see the victim’s account (p18) in which the appellant already had a knife in his hand when he commenced to attack the victim.  The Magistrate clearly accepted Ms Graeme’s version (p7).

	(6)	The appellant then referred to the victim’s evidence that at this point he, the victim,  had no time to turn and run, so he “tried to grab the [appellant’s] arm with the knife,” “ducked and swung”, and then felt the knife hit his head.  The appellant stressed that the victim did not say where the knife entered his head; I note that the victim is recorded as testifying:
“The knife had obviously entered through there and snapped off against my nasal bone.”


	The appellant contrasted this account with Ms Graeme’s account that the appellant “kept going for it” - which, in the context of her evidence at (5) above, clearly means that the appellant was punching at the victim.  She said that the two men then moved close to her, and “had like arms locked around each other, round the head and chest area and … it was sort of not long after that that I saw a knife involved.”  She said that she saw “the flash of a knife” held by the appellant, who had it “in his right hand” and “was making this sort of motion into the larger man’s back.”

	Again it can be seen that the accounts by the victim and Ms Graeme are quite different.  However, the matter to which the Magistrate would have been directing his attention, was that in both accounts the appellant had a knife in his hand, moving it at the victim at a time when both men were still on their feet.  The words I have just emphasized are very important.  That the men were still on their feet when the appellant was using the knife was, in his Worship’s words, one of the “most material respects” in which the evidence of Ms Graeme and the victim was “the same or similar”.  

	The appellant noted the victim’s account of the early use of a knife by the appellant, and that it snapped off and broke.  The appellant asked: how could Ms Graeme have seen “the flash of a knife”, in the light of the victim’s account of the knife immediately breaking?  I see no reason why she could not have seen it.  She says she did; she was not cross-examined on this point and, clearly, her evidence was accepted by his Worship.  See also (E) on p21.

	(7)	Ms Graeme said the two men then “both fell to the ground”.  The victim said that the appellant stabbed him as they were standing up, and then he “spun [the appellant] around to throw him on to the ground”.  The appellant stressed the difference in these accounts, but there does not seem to me to be anything in it; Ms Graeme did not see when the actual stabbing occurred and, clearly, the victim came down on top of the appellant - he said “I had to stay in close to minimize any damage to me.”

	The appellant, as I say, stressed the differing accounts of the victim and Ms Graeme to support his submission that his Worship was wrong in concluding that “in most respects the evidence given by Debbie Graeme supported the evidence given by Mr Sexton.”  It is clear that there are considerable differences between their accounts, though by both accounts the appellant produced a knife while he and the victim were standing up.  I do not consider that his Worship was wrong in his conclusions in this respect.

	E.   It is very clear, as his Worship pointed out, that the “evidence given by the defendant is directly contradicted by the evidence given by Debbie Graeme.”  This is very significant.  The appellant seeks to meet that point by submitting that Ms Graeme never saw the knife at all, and could not have seen it because it was broken, in pieces, on the ground.  I note that Ms Graeme was asked only 5 questions in cross-examination; none of them suggested that she could have been mistaken in any of the evidence she gave, or were directed at her evidence about seeing the knife.  The appellant’s submission that Ms Graeme never saw the knife at all, must be rejected.

	F.   After she saw the “flash of a knife” Ms Graeme says that she was “scared” that the appellant would stab the victim; accordingly, she “ran inside to grab some help from my husband”.  As a result, she never saw any wounding of the victim by the knife.  When she returned outside with her husband, she said that the two men “were still only just standing up for a minute and then they both fell to the ground”.  Her testimony continued at transcript p18:
“And when they were on the ground, what did you see them do?---The larger man [the victim] was on top of the smaller man [the appellant] this time, and the knife was laying this far away from both of them.

Did you see what happened to the knife?---Yes, at that stage, it was broken.  

When the men were on the - - - ?---And it was then that I noticed that the larger man had been injured.

[Mr Rowbottom]:  The witness indicates facial area.”


	On the question of the injuries sustained by the victim, the appellant said that there was no medical evidence before the Court and no photographs of the injury, although the victim had been treated by ambulance men.  He said that the victim could not prove where the knife had hit him.  The appellant laid considerable weight on the absence of a medical report relating to the victim’s injury, and said that there was no evidence of injury to the victim’s nose or eye.  The hearing before his Worship commenced in March 1997, and the incident had occurred on 16 January 1996, some 14 months before.  The victim testified before his Worship that he:
“… felt something go bang inside my head.  The knife had obviously entered through there and snapped off against my nasal bone.”


He said that he heard “a hell of a ‘sprong’ in my head”.  He said that when he was “pulled off” the appellant, “a towel was jammed … on my face, because apparently I was bleeding very well.”  He said that he waited for the ambulance to come, “trying to stem the blood flow from my face”.  He said that he went by ambulance to hospital and that he had suffered nerve damage, was developing a ‘dry socket’ in the left eye, and was developing a ‘lazy eye’ because “the muscle was actually nicked”, and he was “also suffering psychological damage from it”.

	As noted earlier, Ms Graeme also testified that the victim had been injured in the facial area.

	The appellant agreed before his Worship that he had swung his knife at the victim probably as hard as he could.  By the appellant’s account, however, he was on the ground on his back at the time, after the victim had ‘king hit’ him, and he then swung the knife at the 20-stone victim who was on top of him.  He said that he “just lashed out as hard as I could”.  It was a single blow with the knife.  He said that the knife had hit the victim “on the side of the head”, and “all the blood was coming from” the victim’s temple area. 

	It is clear in my view from this brief outline that there was ample evidence to warrant his Worship’s conclusion that the victim suffered bodily injury to the head when the appellant struck him with the knife, despite the absence of medical evidence and photographs of the injury.  In terms of s1 of the Criminal Code “bodily harm” means “any physical injury that interferes with health”.  I reject the appellant’s submission that there was no evidence of injury; I point out that medical evidence is not essential to the proof of bodily harm.  

	G.   At one point the appellant alleged on the basis of what he said he had been told by a Mr Lihou, that the Prosecutor before his Worship, Mr Rowbottom, had asked Mr Lihou, a potential witness, “to change his story”;  and “as a result the witness got frightened and went out to Corroboree”.  He said that the Prosecutor had decided not to call Mr Lihou as a prosecution witness.  According to the appellant, Mr Lihou was an eye witness to the incident, and would have testified that Ms Graeme was not present - “she came out of the butcher’s shop after it started, she never saw it.”  The appellant said that Ms Graeme may have seen the victim’s wife coming down the alley, and had simply assumed, from that observation, that the two men had also come down the alley.  The Prosecutor was called at the hearing of the appeal, denied the allegation made by the appellant, and was not cross-examined.  I reject the appellant’s submission that the prosecution had asked Mr Lihou to change his story.

Conclusions
	To challenge successfully his Worship’s findings of fact on the evidence before him, which led inevitably to a conclusion that the appellant was guilty, the appellant had to show that there was no evidence to support particular findings, or that his Worship had misdirected himself in relation to the issues or the evidence in making those findings, or that the evidence was all one way and contrary to the findings.  None of the submissions by the appellant have established any of these matters.

	This Court, sitting on appeal, has no power simply to substitute its own findings for those of the Magistrate, even if it disagreed with his findings.  As Hunt J put it in O’Donoghue  hUhUN(1988) 34 A Crim R 397 at 401:
“It is only where the very narrow basis upon which this Court can intervene in relation to a trial judge’s findings of fact has been established that the conviction can be set aside, and then only if the error has led to a miscarriage of justice: see Merritt and Roso (1985) 19 A Crim R 360 at 372-373; Kyriakou (1987) 29 A Crim R 50 at 60-61.”


	I consider that his Worship took into account all of the evidence that was placed before him.  He assessed carefully the credibility of the witnesses who testified before him.  There was evidence before him which warranted the findings he made.  He did not misdirect himself in any respect.  I have undertaken an independent examination of the relevant evidence, both as to its sufficiency and quality, while bearing in mind the advantages which his Worship had in having the witnesses before him.  I have done so, with a view to determining whether it was open to his Worship to be satisfied beyond reasonable doubt as to the guilt of the appellant; I consider that it was open to him to be so satisfied.

	Accordingly, appeal JA81 of 1997 against the conviction of 1 May 1997 for aggravated assault, fails.  Appeal JA82 of 1997, against the order committing the appellant to prison because the aggravated assault for which he was convicted on 1 May 1997 was committed on 15 January 1996, within the 2 year period of the appellant’s recognizance of 3 February 1995, also fails.  In committing the appellant to serve the 3 month’s imprisonment which was imposed on him and suspended on 3 February 1995, his Worship took into account all the relevant considerations and acted in accordance with the requirements of the Sentencing Act; see Wilson v Taylor (unreported, Supreme Court (Kearney J) 9 April 1997) at pp11-13, on the application of the relevant statutory provisions in the Act.  

	In the result, both appeals are dismissed.  The conviction of 1 May 1997 is affirmed, as is the order of 20 June 1997 committing the appellant to prison to serve his earlier sentence of 3 months imprisonment.  These are the reasons for the decision to that effect of 22 October 1997.

_____________________

