ARTHUR v PUBLIC TRUSTEE

Court of Appeal of the Northern Territory of Australia Asche CJ, Kearney and Rice JJ
28 August 1987 and 16 February 1988 at Darwin


Trusts - constructive trust - alternative ways of whereby court will recognise a constructive trust - common intent or unconscionable conduct


Trusts - evidence - de facto parties sharing day to day expenses - Tattslotto win by one partner - statements by that partner that the winnings were "our money" - actions inconsistent with such statements - no express trust created


Trusts - evidence - Tattslotto win in sole name of one de facto partner purchase of property in that partner's sole name - statements by that partner that property would be put in joint names after marriage - death of partner before marriage - no trust created

Cases applied:

Commissioner of Stamp Duties (Queensland) v Joliffe (1920) 28 CLR 178
Baumgartner v Baumgartner (unrep - High Court - 10/2/87) Kanter v Hilton (1958) 90 CLR 86
Muschinski v Dodds (1985) 160 CLR 583

Case distinguished:
Paul v Constance (1977) 1 WLR 527

Cases referred to:
Baumgartner v Baumgartner (1985) 2 NSWLR 406
Warren v Coombes (1979) 142 CLR 531


Counsel for the appellant: Solicitors for the appellant: Counsel for the respondent: Solicitors for the respondent:
 
T.I. Pauling Q.C. Ward Keller
Mr Besanko McCormack & Co

'
'

asc880011
IN THE COURT OF  APPEAL OF THE NORTHERN TERRITORY OF AUSTRALIA
No. AP8 of 1987


ON APPEAL FROM THE SUPREME COURT OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 414 of 1984 BETWEEN:

GERALDINE MAY ARTHUR

Appellant

AND:
THE PUBLIC TRUSTEE

Respondent


CORAM:	ASCHE C.J., KEARNEY and RICE JJ.



REASONS FOR JUDGMENT
(Delivered the 16th day of February 1988)



ASCHE C.J.:	In this appeal Mr Pauling QC for the appellant invites us to draw our own inferences from the facts found by the learned trial judge.	His submission is that on those facts the learned trial judge drew inferences which did not follow from them and in those circumstances an appeal court is entitled to reach its own conclusions about inferences drawn from the primary facts.	Warren v  Coombes (1979) 142 CLR 531.


If this exercise is attempted it is vital for an appeal court to be sure what facts are specifically found.  I hope I have been sufficiently careful in setting out, as I now do, the findings of fact of the learned trial judge.

The appellant met one Michael Kevin Crouch in about July 1981.	Mr Crouch had been previously married and was the father of two infant children.	He was divorced in 1979. The appellant had not been previously married.	They were both 34 when they met and an affection developed between them and in December 1981 they commenced living together.
They announced their engagement early in 1982 and set a date for their wedding on 20 August 1982 booking a church for that date and preparing invitations.

Both were in employment.	The learned trial judge considered it probable, though there does not seem to have been any precise evidence on this, that the appellant who held a responsible administrative position earned at a slightly higher rate than Mr Crouch who was a car salesman.

When they commenced living together it was at the appellant's flat but Mr Crouch made contributions, generally in cash, to household expenses and made other contributions from time to time direct to the appellant's bank account.
At no stage did they have joint accounts but the appellant's view was that all assets were joint assets.	She was regarded by both as the "treasurer".	From her accounts she
paid air fares and general expenses for a holiday for them both in Asia in early 1982, and for air tickets to Perth to enable Mr Crouch and the appellant to visit the appellant's family.	No strict accounting was kept between them.	They planned to have children and the appellant in February or March 1982 advised her employer of her intention to resign. They discussed the purchase of a house, and Mr Crouch suggested that a deposit could be raised by the sale of the appellant's car.	(Note that His Honour makes a slip at
p.157 when he says Mr Crouch said nwe could start off by selling !!!Y car.".	The evidence is plain - see p.18 of the Appeal Book - that it was the appellant's car which was to
be sold and His Honour states the position correctly at p.162).

In April 1982 the appellant was in Brisbane when Mr Crouch learned that he had won a substantial prize in Tattslotto.	On her return to Darwin the appellant was met by Mr Crouch who told her "we've won nearly $200,000".

On 21 April 1982 Mr Crouch opened a savings account in his name only by a deposit of $1,000.	On 5 May he banked
$194,947.	On 10 May he withdrew $150,000 but a month later deposited back into the account the sum of $151,972.
Presumably in the interval he had invested in some short term loan; but the circumstances are unknown.
After the Tattslotto win Mr Crouch made statements to witnesses, whose veracity the learned trial judge accepted, indicating that he regarded the winnings as jointly owned.	These statements were, "The first thing we will do is get a house.	We also wouldn't mind a business but we haven't thought that far ahead", and "It is not my money it is our money".	He did not, however, open a joint account.

In June 1982 a property at Howard Springs was purchased in Mr Crouch's name but undoubtedly with the consent and encouragement of the appellant and undoubtedly it was intended as their matrimonial home.	The details of the purchase are important.	No agents were employed and apparently no contract or written memorandum was prepared.

Mr Collins, who with his wife, was the vendor of the Howard Springs property, and who was described by the learned trial judge as an "excellent witness", said that the appellant and Mr Crouch came down and inspected the property on 5 June. Mr Crouch then said, "Do you mind if we go and discuss this a bit".	They then conferred together and
Mr Crouch came back and said, "We are prepared to make you an offer".	He then offered to buy the property for the sum of $87,000 and this was accepted by Mr and Mrs Collins.
Mr Crouch then said, "Funny, here I am buying a house and I haven't got any money; I'll have to call on the treasurer". He then said to the appellant, "Have you got your cheque
book with you?".	She replied, "Yes" and wrote out a cheque for $500.	This came from her own account but His Honour was in doubt as to whether some of that came from moneys supplied by Mr Crouch to the appellant by way of the common pool arrangements.		While she was writing the cheque
Mr Crouch said to Mr and Mrs Collins, "The place is going to be half hers so she might as well learn to put some money into it".


Mr Crouch instructed a solicitor, Mr Halfpenny, to act for him.	The appellant was not with him when he did this.	In his affidavit sworn 7 April 1987 Mr Halfpenny says that during the course of the conference Mr Crouch instructed that "His name was to go onto the contract as sole purchaser.	He added that he was engaged to be married and intended transferring the property into the joint names of himself and his new wife after the marriage was celebrated".	Mr Halfpenny says that he cannot recall the exact words of Mr Crouch but to the best of his knowledge and belief that was the substance of the conversation.

The appellant and Mr Crouch took up residence in the Howard Springs property on 18 June.	Settlement was effected on 1 July.	The appellant was not present, although apparently she was waiting on a call to be present which did not eventuate.	Mr and Mrs Collins and Mr Crouch and the solicitor attending to the settlement were present.	The learned trial judge found that on settlement there was a





discussion as to whether or not title was to be in "both names" and that Mr Crouch said, "No, no, put it in my name, its only a few weeks until we get married and then we won't have to change Geraldine's name on it".	His Honour referred to a conversation between Mr Crouch and the appellant later when Mr Crouch explained to her why the property was placed in his name only.	His Honour commented that the explanation then given to the appellant by Mr Crouch, namely that he had been advised to await marriage before registering the appellant's name on the title, did not fully accord with
Mr Halfpenny's recollection nor that of Mr Collins at the
settlement.


At the settlement Mr Crouch produced a bank cheque for $87,000.	The source of this was his own account from which he had drawn a total of $109,000 that day.	He used the remainder of that $109,000 for his own purposes.
Indeed, from about 5 May, when he deposited $194,947 into a bank account in his own name, until 7 July 1982 he seems to have spent virtually all the balance, after paying for the house, on various betting transactions save for the purchase of a car (registered in his name) for about $20,000 and three racehorses for about $5,000.

On 7 July 1982 Mr Crouch was killed when the vehicle he was driving left the Stuart Highway and crashed. He died intestate.	Unless the appellant can establish a claim against his estate or the property at Howard Springs
(which in fact is the only asset) Mr Crouch's two children succeed to the estate.


The appellant took proceedings in the Supreme Court seeking a declaration that one half of the beneficial interest in the property at Howard Springs was_ held by the Public Trustee, representing the estate, in trust for her, and for an order that the Public Trustee transfer to her a one half interest in the property.

The learned trial judge accepted that after the appellant paid the deposit of $500 her belief was that the property would be registered in both names.	His Honour went further and found that it was the appellant's understanding prior to settlement that she would be registered as a proprietor on the date of settlement.	But His Honour was unable to find a common intention to that effect.	Nor, as subsequently appears, did His Honour find that the deceased had, at any time, created an express trust for himself and the appellant either in the Tattslotto funds or in the property at Howard Springs.	His Honour did find that there was a common intention to transfer an interest in the property to the appellant after marriage but unfortunately that does not assist the appellant.

In examining whether a constructive trust had come into existence, His Honour referred to the remarks of Lord Diplock in Gissing v Gissing (1971) A.C. 886 at 904.	His Honour's conclusions appear at p.169 of the Appeal Book:-
"In the present case I do not find 'the common intention required to create a resulting, implied or constructive trust' at the time the deposit was paid or when the transfer of the legal title to the deceased was effected.	I do not doubt the understanding or common intention of the parties that upon marriage an interest both beneficial and legal would be transferred to the Plaintiff and indeed it undoubtedly was the Plaintiff's understanding prior to settlement that she would be registered as a proprietor on that date.	But I find on the probabilities that the deceased had decided, having the means at that stage to pay for the property, that he would retain it entirely as his own until after the marriage had taken place and that his plans to transfer title to his future wife were contingent upon such marriage".


His Honour's emphasis on Gissing v Gissing and the "common intention" test is understandable because he had previously rejected an express trust in these words:-

"There was, I find, no express declaration of trust to operate in favour of the plaintiff from the time the purchase was agreed, no evidence of any writing save for the subsequent transfer which I find was prepared upon the deceased's instructions and in which he was named as sole transferee".


His Honour came to his conclusions despite having accepted that the deceased had at times made statements such as "It is not my money it is our money" or, "we've won nearly $200,000".	Such statements, His Honour held, were not consistent with the deceased's actions in spending much of the winnings as he wished without very much reference to the appellant; although it is true she knew of them in the general sense.	And His Honour considered that such statements were not consistent with the stated wishes of the deceased to have the property transferred to his name only
•



on the basis that the appellant would receive an interest after the marriage.	His Honour said this at p.160:-

"It is true the Plaintiff drove the new car from time to time but it was registered in his name and the evidence falls short of proof that it was a gift to her.		She counselled the deceased as to the volume of his bets and she accompanied him to the racecourse.	But she did not have access to his bank accounts and her understanding of his expenditure and the proposed business venture was far from precise.	In short, his actions and his expenditure were at odds with the notion that the monies therein were joint or that the Plaintiff had any beneficial interest therein.	She does not appear to have been consulted concerning expenditure save in the limited fashion referred to.	He spent his winnings very much as he wished.

In these circumstances the Plaintiff has not established that the deceased created or intended to create a trust in her favour of the Tattslotto funds".


Later at p.161 His Honour said:-


"Hence I have reached the conclusion that the deceased had no intention of creating a situation of joint ownership in the fund nor of imposing upon it a beneficial right in the Plaintiff.	He may have intended that he would utilise it in her interests, or their joint interests including the purchase of a matrimonial home, but I fear the evidence takes it no further".


In my respectful view His Honour was plainly right in his analysis and I would certainly not be prepared to draw any different inferences from the facts as found.

Mr Pauling, however, urges us to take one step backwards. The time to consider the creation of a trust, he
submits, is not the time when the deceased made his statements about giving an interest in the property to the appellant after marriage or when he used considerable portions of his winnings on frolics of his own.	Mr Pauling submits that before these events a trust had been created either by the agreement of the parties to treat their assets as a common pool or by the express declarations of the deceased when he won Tattslotto or by a combination of both. If that is established he submits that the deceased's subsequent actions and statements would be no more than breaches of the trust or acts or statements manifesting an intention to act inconsistently with the trust which could not thereby affect the continued existence of the trust.	A trust is not destroyed merely because a trustee neglects or refuses to carry out his duties and obligations under the trust.

Mr Pauling submits that His Honour has been, as it were, led astray by the size of the Tattslotto winnings.
Had the winnings been more modest, say $500, it may have been no difficult feat to treat that amount as a contribution to the common financial pool of the parties. He submits that the principles do not vary with the size of the windfall.

I am not sure that I would agree with Mr Pauling on that proposition.	One would need to be very clear on the nature of the trust created.	It is quite conceivable that a
trust could be limited to a pooling of what might be regarded as resources within ordinary contemplation, but leaving abnormal and unexpected accretions out of reckoning; or treating an expected accretion to one party, say by way
of legacy or divorce settlement, as something to be dealt with separately.


The appellant must first establish the existence of the trust she relies on.	What is that trust?	As I follow it, it is put that some time before the Tattslotto win there was a trust, either expressed by the deceased or based on the common intention of the parties, that the deceased would pool his income and resources with that of the appellant so
that all was owned jointly by them or made up a common pool from which each was entitled to draw at any time.	Further or in the alternative it is put that the deceased's declarations after the Tattslotto win either confirmed the trust previously created or created a new trust in which the deceased declared himself trustee for himself and the appellant in equal shares for the money he had won.

Now it is trite law that an intention to create an express trust must be clearly established. Kauter v Hilton (1953) 90 CLR 86. Jacobs Law of Trusts in Australia (1986) 5th Edition puts it this way at p.72:-

"Express trusts may be created by any language which shows a sufficiently clear intention to create them.	No formal or technical words are required.	Any apt expression of intention will do.
•



A court cannot hold that a trust exists unless it is satisfied that a trust was intended.	It is not necessary that the creator of the trust should know that the particular relationship he intends to create is in law a trust.	A trust will be created whether or not the creator thereof is precisely aware that he is so doing, provided that in substance he intends that his actions should have the legal effect of creating the relationship which is known in law as a trust".


Now can it be said that the deceased at any time before the Tattslotto win had expressly declared himself a trustee for the appellant, or himself and the appellant, as to all earnings and assets of which he stood possessed presently or in future?	Granted that he need not have used any precise form of words, the evidence is at most ambiguous.	The parties retained their own bank accounts.
The deceased made contributions to the appellant's bank account, the appellant spent much of that account on rent and common enterprises, sometimes to meet financial obligations of the deceased, and they had plans to purchase a house, possibly using the appellant's car as a deposit, and the deceased sometimes referred to the appellant as the "treasurer".	Furthermore - and this is strongly relied on by Mr Pauling - the learned trial judge expressly found that up to the date of the Tattslotto win there had been a pooling of resources between the deceased and the appellant. This finding of His Honour appears at p.157 and is in the following terms:-

"Up to the date of his Tattslotto success I find that, whilst there was a pooling of resources, the plaintiff made an equal and possibly the higher
contribution to their joint support and expenditure".


Now if any trust can be spelled out of those facts and finding of His Honour it seems to me a rather limited one.	Taking it at its best it may denote a common intention to pool their income for day-to-day living expenses, attempt to save for the purchase of a house, and use such assets as either then had (specifically the appellant's car) as a deposit on the purchase of a house.	Whether those arrangements constituted a trust or what Deane J. in Muschinski v Dodds (1985) 160 C.L.R. 583 at 618 refers to as a "contractual joint venture" may not be important.	No doubt if a fund had come into existence constituted by joint contributions equity would have permitted the appellant to recover her contributions on the failure of the purposes for which the fund was constituted.	See the principles discussed by Deane J. in Muschinski v Dodds (supra) at pp.619-20.		But the arrangement was quite informal and it would be difficult to take it beyond the boundaries I have outlined.	I do not think it could be suggested that either severally or jointly the parties turned their minds to any arrangement to deal with the sort of windfall which occurred.	Indeed when it did occur the appellant, very much to her credit, repudiated any idea that she had any share in the money; apparently with such force that the deceased said if it was going to be a problem "let's get rid of it then". Evidence pp.33, 62-65.
If the Tattslotto winnings of the deceased are not governed by and do not fall within the terms of any previous trust then statements by the deceased that the winnings were "our money" could not, without more specific reference, have the effect of bringing those winnings within the terms of the	revious trust.	If, however, it is suggested that some new and enforceable express trust was thereby created the major obstacle to that argument is the specific finding of the learned trial judge, on the evidence, that the deceased "had no intention of creating a situation of joint ownership in the fund nor of imposing upon it a beneficial right in the plaintiff".	(Appeal Book - p.161).	This is the finding which Mr Pauling asks us to overturn on the basis that we are in as good a position to draw inferences from the facts as the learned trial judge.	Assuming that to be so, I can see no basis to differ from the learned trial judge when he says:-

"Essentially the matter is one of evidence and equity will only enforce a trust to the extent to which the intention to create a trust is clear.
Kauter v Hilton (1953) 90 CLR 86. Words alone may suffice but where those words are at odds with the donor's action proof may be lacking.	Hence I have reached the conclusion that the deceased had no intention of creating a situation of joint ownership in the fund nor of imposing upon it a beneficial right in the Plaintiff.	He may have intended that he would utilise it in her interests, or their joint interests including the purchase of a matrimonial home, but I fear the evidence takes it no further.	It is common ground that save for the deposit paid by the Plaintiff from mixed monies the purchase price was paid from the Tattslotto fund, not as Mr Pauling termed it from "mutual monies". The claim that a trust whereby the deceased vested a one-half beneficial interest in the Plaintiff is not proved.	His conduct, his
spending with little or no consultation (save in respect of the property) is totally at odds with the notion of a trust.	His expressions such as "our money", "we have won" and the like viewed with his behaviour are not sufficient to satisfy me that he intended his fiance to have a beneficial interest in the monies he banked after his win."




Mr Pauling argues that actions subsequent to the deceased's statements should not be examined.	That would only be correct if an express trust could be found to have been created on the words alone.	But like the learned trial judge I find the expressions such as "it is not my money it is our money" too imprecise to amount to an express declaration of trust.	The court is therefore entitled to look at the totality of the evidence to determine the real intention of the putative settler.		Commissioner of Stamp Duties (Queensland) v Jolliffe (1920) 28 C.L.R. 178.	When the totality of evidence is examined it is clearly contradictory of any intention to create an immediate trust of the Tattslotto funds for the deceased and the appellant. It does no more than indicate that the deceased had a general intention to benefit the appellant at some time and ultimately he particularised that that time would be after the marriage.

Mr Pauling places considerable reliance on the case of Paul v Constance (1977) 1 W.L.R. 527, a decision of the Court of Appeal.	In that case Mr and Mrs Constance had separated in 1965.	In 1967 Mr Constance began to live with
the plaintiff Mrs Paul and they lived as man and wife until Mr Constance's death in 1974.	During that cohabitation
Mr Constance received an award for damages for personal injuries in the sum of 950 pounds.	Apparently he and the plaintiff wished the money to go to a joint account but the bank manager advised against it because they were not married.	An account was then opened in Mr Constance's name but with an arrangement that the plaintiff could draw on it if she produced a written authority from him.	Further amounts were paid into the account including winnings from "Bingo" which Mr Constance and the plaintiff played as a joint venture.	On one occasion 150 pounds was withdrawn and after some specified expenditure the balance was shared.
Mr Constance at various times said to the plaintiff, "The money is as much yours as mine".	Mr Constance died intestate.	The plaintiff claimed as against the wife defendant that the moneys in the account were subject to an express trust created by Mr Constance for the benefit of himself and the plaintiff.	The trial judge acceded to that argument and his decision was upheld in the Court of Appeal.

Scarman L.J., with whom Cairns and Bridge LJJ. concurred, held that there was no suggestion of a gift by transfer; so that the line of decisions to the effect that equity will not enforce an imperfect gift (Jones v Lock (1865) L.R. 1 Ch. App. 25 and Milroy v Lord (1862) 4
De G.F. &   J 264) did not apply.	(I think it is fair to say that no suggestion of a gift by transfer is made in the





present case).	Scarman L.J. then turned his attention to the second of "the two modes of making a voluntary settlement valid and effectual" (per Jessel M.R. in
Richards v Delbridge (1874) L.R. 18 Eq. 11 at 15 commenting
on Turner L.J.'s remarks in Milroy v Lord) i.e. an express trust.	On the basis that no particular form of expression was necessary provided the intention was clear, Scarman L.J. considered that the trial judge had properly found a clear intention to benefit the plaintiff on the evidence of the words used by Mr Constance and his subsequent actions.

There are several features which distinguish that case from the present.	The first and perhaps most important is that there was there no evidence of a contrary intention evinced by the deceased Mr Constance.	All the evidence was one way.	He never varied his stated and clear intent.
"From the time the dee.eased received his damages right up to his death he was saying on occasions that the money was as much the plaintiff's as his" (Scarman L.J. at 531).		Even then, however, Scarman L.J. felt that it was "not easy to pin-point a specific moment of declaration".	Indeed such a specific moment was never pinpointed in that case.	There was no finding of fact that the trust was created on a date certain.	Scarman L.J. said:-

"The question, therefore, is whether in all the circumstances, the use of those words on numerous occasions as between the deceased and the plaintiff constituted an express declaration of trust." (emphasis added).
I am not sure whether the trial judge and the Court of Appeal took the view that the trust was created by the first declaration, and that the subsequent declarations constituted no more than increasingly emphatic evidence confirming the original declaration; or whether constant reiteration at some stage converted words of pious hope into words of positive intent.	In Paul v Constance it was not necessary to determine that question.	It was sufficient that the trust was in existence by the time of the deceased's death.	But in many cases (e.g. bankruptcy) it may be vital to establish the date or approximate date of the trust.	The present case provides a good example, because if a trust can be established prior to the purchase of the Howard Springs property the deceased's subsequent words and actions would avail him nothing.	But, as I have suggested, the few statements made by the deceased were not of themselves sufficient.

The further point of distinction between Paul v Constance and the present case is that in the former case there was, apart from the statements of the deceased, an identifiable fund clearly regarded by both the plaintiff and the deceased as joint, albeit in the deceased's name.	The deceased's words and actions could be specifically related to that fund, i.e. the bank account.	In the present case the deceased never put the Tattslotto winnings into any account to which the appellant had recourse.	He placed the money in accounts in his own name and used them for his own
purposes, though at times (not always) consulting with the appellant.	At no time could it be positively said that the deceased recognised an identifiable fund stemming from the winnings as a joint venture.	Did his statements relate to the cheque he received from Tattslotto?	Or the money he first put into a bank account or drew out?	Or the money he returned to the bank account?		Or whatever balance was left after his own personal drawings?	One must necessarily look to other evidence to establish whether or not there was a clear intention to create a trust, and that evidence contradicts the statements, save to establish an ultimate intention to benefit the appellant after their marriage.

If there was any fund which might have been impressed with a trust it was more likely to have been the appellant's own bank account since the deceased did contribute to this and she gave him whatever he asked from it.	But there is no suggestion that this was how the parties treated the funds from Tattslotto and more particularly no suggestion that the deceased - whatever he said - acted as if the Tattslotto funds were jointly owned.

In my view, therefore, the case of Paul v Constance does not assist the appellant.

Nor can the appellant bring herself within those "ill-defined limits of the rules relating to constructive trusts" (per Gibbs C.J. in Muschinski v Dodds (1985) 160
C.L.R. 583 at 595.		The case of Baumgartner v Baumgartner (1985) 2 N.S.W.L.R. 406 was cited. That case has since gone on appeal to the High Court and judgrnent was delivered on 10 December 1987.	The similarities between that case and the present case are close in some respects but very different in others.		In that case the parties had formed a de facto relationship in 1979.	The female partner adopted the surname of the male partner Baumgartner.	They had one child.	Mr Baumgartner purchased land and had a house erected on it and the parties went to live there.	Before purchasing the property he told her he was doing it for all of them, that the loan for the erection of the house was in his name because they were not married, and the Building Society would not accept both names on the title, but that there was no need, the house was "ours" and he would make sure her name was on the title deeds when they got married. Mrs Baumgartner was working and would give her pay packet to Mr Baumgartner who paid running expenses of the household including rent and, later, mortgage instalments.
Mrs Baumgartner left the home taking the child with her in 1982 and also most of the furniture.	The parties were in broad agreement as to their respective contributions to the common pool during their relationship.

The trial judge refused relief to Mrs Baumgartner, holding that no trust of any kind had been created and that there was nothing unconscionable or inequitable in
Mr Baumgartner retaining the full legal and equitable title.
The NSW Court of Appeal (Mahoney J.A. dissenting) held that the evidence established  an actual common intention that Mr Baumgartner would hold his interest in the property on trust for himself and Mrs Baumgartner as tenants in common in equal shares.


On appeal the High Court held that the finding of the Court of Appeal that there was a common subjective intention to create a trust could not be sustained in view of the specific findings of the trial judge.	However their Honours pointed out that a constructive trust could arise not only by common subjective intention of the parties but also by operation of equitable principles in cases where the duties of a trustee might be imposed on A if his refusal to recognise the existence of an equitable interest on behalf of Bin	property in which A had legal ownership amounted to unconscionable conduct on A's part.	Their Honours Mason C.J., Wilson and Deane JJ. referred to the remarks of Deane
J. in Muschinski v Dodds at p.614:-


"Viewed in its modern context, the constructive trust can properly be described as a remedial institution which equity imposes regardless of actual or presumed agreement or intention (and subsequently protects) to preclude the retention or assertion of beneficial ownership of property to the extent that such retention or assertion would be contrary to equitable principle".





Their Honours Mason C.J., Wilson and Deane JJ. found that a constructive trust was indeed established but not of the type accepted by the Court of Appeal postulated on common intention; but rather because Mr Baurngartner's assertion of sole ownership of the property at Leurneah in the face of Mrs Baurngartner's contributions to their joint enterprise of securing accommodation for themselves and their child amounted to unconscionable conduct.


"The case is accordingly one in which the parties have pooled their earnings for the purposes of their joint relationship, one of the purposes of that relationship being to secure accommodation for themselves and their child.	Their contributions, financial and otherwise, to the acquisition of the land, the building of the house, the purchase of furniture and the making of their home, were on the basis of, and for the purposes of, that joint relationship.	In this situation the appellant's assertion, after the relationship had failed, that the Leurneah property, which was financed in part through the pooled funds, is his sole property, is his property beneficially to the exclusion of any interest at all on the part of the respondent, amounts to unconscionable conduct which attracts the intervention of equity and the imposition of a constructive trust at the suit of the respondent".


Toohey J. agreed with the majority judgment and addressed himself further to the question whether the same result might be obtained by applying the principles of unjust enrichment.	He concluded that:-

"The result proposed by Mason C.J. and Wilson and Deane JJ. is consonant with an approach based on unconscionable conduct or one based on unjust enrichment".
Gaudron J. concurred in the reasoning of their Honours and added that on accepted equitable principles the circumstances established a resulting trust on behalf of Mrs Baumgartner in proportion to her contributions.

"In the present case the parties established a fund constituted by their pooled earnings. There are no circumstances surrounding the establishment or purpose of the fund which warrant departure from the usual presumption that the fund was intended to be beneficially owned by the parties in proportion to their contributions thereto".


Their Honours accepted that on the evidence the contributions of the parties had been disproportionate and declared that Mr Baumgartner held his interest in the property on trust for himself beneficially as to 55% and for Mrs Baumgartner beneficially as to 45% subject to appropriate adjustments e.g. an accounting for the value of the furniture taken by Mrs Baumgartner.

None of this, I fear, assists the appellant.	There is no constructive trust as to the property at Howard Springs constituted by common intention.	There was a common intention that she would subsequently have an interest but that was postulated on an event which did not occur namely marriage.	That was the expressed intention of the deceased and it became a common intention because the evidence indicates that the appellant acquiesced in this plan, no doubt somewhat reluctantly, and no doubt with some feeling of disappointment that the purchase was not in joint names.
Nor can there be a constructive trust on the basis that the conduct of the deceased was unconscionable.	Save for the deposit of $500 (part of which the learned trial judge considers might have come from the deceased's contributions) the appellant put no money of hers and no money from joint funds into the venture.	The sum of $87,000 was supplied entirely from the deceased's own funds.
Provided he had not previously been holding those moneys in trust for both of them, (and the finding is to the contrary), there could hardly have been anything unconscionable in the deceased retaining the legal ownership to the exclusion of the appellant of property purchased from his own funds.	Furthermore, (although it may not be strictly relevant in the circumstances), no question of mala fides or deceit arises.	All the evidence indicates a sincere intention on the part of the deceased to give the appellant an interest in the property after their marriage.

Indeed the question becomes academic because even if a constructive trust could be established it would be in proportion to contributions i.e. the deceased or his estate would be entitled to $87,000; the appellant at most to $500.

Mr Pauling - I think somewhat faintly in view of the authorities ranged against him - has urged us to have regard to the "velocity of social change" (a phrase taken from the judgment of Glass J.A. in Allen v Snyder).	If by that he is inviting us to apply subjective notions of
fairness outside established legal principles I cannot accede to the invitation.	Darwin may be truly blessed with a colourful array of palm trees.	But they are not there for the judges of this court to sit under.

It is a sufficient reply to any argument of this nature to refer to refer to the remarks of Gibbs C.J. in Muschinski v Dodds (1985) 160 C.L.R. 583 at 594-5:-

"The view that the court can disregard legal and equitable rights and simply do what is fair is not supported in England by the decisions of the House of Lords in Pettitt v Pettitt (1970) A.C. 777 and Gissing v Gissing (1971) A.C. 86 (see per May L.J. in Burns v Burns (1984) Ch. at 334) and it is contrary to established doctrine in Australia: Wirth v Wirth (1956) 98 C.L.R. 228 at 231-232,
247-248: Hepworth v Hepworth (1963) 110 C.L.R. 309
at 317-318: Block v Block (1981) 55 A.L.J.R. 701 at
705".


See also Brennan J. at p.609 and Deane J. at p.615.


See also Jacobs on Trusts (1986) 5th Edition
pp.318-323 (though I would hope - in view of what is said at
p.322 - that the learned editors do not meet too many Canadian judges at international conventions).

There remains the question of the $500 which the appellant paid from her account by way of deposit.	The learned trial judge was clearly troubled by this item because of the impossibility on the evidence of establishing how much was a contribution from the appellant and how much
from the deceased.	Indeed - as His Honour pointed out - it may have related to an item of furniture purchased separately from the vendors for $500,	(Hence the payment of
$87,000 by the deceased on settlement rather than $86,500). I would respectfully agree with His Honour's analysis.

In my view the appeal should be dismissed.	It may be within the discretion of the court that costs be paid out of the estate and I would reserve liberty to apply on that question.






KEARNEY J:	I concur in the reasons, conclusions and proposed orders of the Chief Justice.






RICE J:	I agree.

