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REASONS FOR DECISION
1J..
(Delivered the ylth day of March 1987)


I will move then to the application for stay.
Immediately I had given a judgment in these applications for




interlocutory injunctions, the defendant moved that there be a stay pending application for leave to appeal of the orders which I propose to pronounce.	Those orders will obviously seriously affect the defendant, and I have recognized  as much in the judgrnent which I gave in this matter.

If the orders are to operate immediately the defendant will be restrained from carrying on business or trading under the name of Thrifty Rent-a-Car or the other subsidiary names, and he will be restrained from trading, in effect, in any way as a part of the Thrifty system, and he will be required to transfer the telephone services used by the First Defendant to the Plaintiff.

ThosE are drastic orders, and I accept the subrr,ission of },r Wyvill that if the:· were to be carried out immediately the cefendant i,;ould have to cease business.

1,0\•:,	the	fact that  the orders made,  by v;ay of interlocutory injunctions, have a serious effect upon the person against whom those orders are made, does not
necessarily mean that that person has a right to have the
or e E stE:·sf u til	appeal  haE been heard.	Indeed the general rule is the other way.	From a number of cases which may be cited to that effect, a pertinent one is De Mestre
v A.D. Hunter Pty Ltd (1952) 77 W.K. (N.S.W.) 143.	That was  a decision of the Full Court of New South Wales, and the headnote to that decision states:
.'
"Although appeals to the Full Court are by way of rehearing, the power  to interfere with interlocutory orders should be exercised with considerable care and caution.	An interlocutory order for an injunction is a matter of practice and procedure, and an appellate court should not interfere with the exercise by the judge of the first instance of his discretionary power, unless a clear case has been made out that he has acted on some wrong principle or has made an order which works substantial injustice to one of the parties."



In Canadian Pacific Railway v Gaud (1949) 2 K.B. 239-49, a case which is cited in De Mestre v Hunter, Cohen LJ said:

"The granting of interlocutory relief is a matter of discretion and this court does not lightly interfere with the exercise of discretion by the judge below."


Now, in addition to that, there are very strong statements that an application for stay, arising out of an interlocutory injunction, is exceptional.	In the Karconi Wireless Telegraph Company Ltd v The Commonwealth (1913) 16
C.L.R. 384-8€, EartoL J-•• C.J. delivering the judgment of the Court said:

"The court will not ordinarily grant an application of this 1 in6 unlees very strong and  speci l grounds  are shoy.,-n. 11

The application before the High Court on that occasion was a motion for stay of proceedings, where the High Court had  made an order for inspection against the Commonwealth.


The circumstances in which an application n,ay succeed would normally, in my view and in the light of the authorities as I see them, depend very much on whether, without the stay, the applicant would  be able to preserve the subject matter of the litigation.	In most cases that could be done, but I am satisfied here that the operation of the orders will certainly put the Defendant out of business for all practical purposes.

In the Marconi Wireless case, Barton A.C.J. went on to say that that case was peculiar insofar as:

"The conditions are such that on the one hand if the stay is granted without more, the whole benefit of the action may be lost to the plaintiffs.	While on the other hand, unless the stay is granted on some fair terms, the defendant's appeal will be nugatory.	It really is a question of the preservation of the rights of the parties without disregard of the balance of convenience."


In those circurr,stances, the High Court di.d suspend the cperation of itE original order until the hearing cf the Defendant's application to the Privy Council for special leave tc appeal.

Eince the balance of convenience must be looked at bot ways, it is obvious that a stay will keep out the successful party from the fruits of the judgment and, prima facie, that indicates an injustice to the successful party because it is to be assumed that the judgment is correct,
- '
and the successful party is therefore being unfairly kept out of what it has a right to claim.

To some extent, that situation can be ameliorated - and I do not say entirely cured - but ameliorated in the sense that upon very strict conditions imposed upon the  other party, the subject matter may be preserved until the hearing of the application.

In the recent case of Jennings Construction Ltd
v Burgundy Royale, a judgrnent pronounced by Brennan J. on 16 December 1986, His Honour had before him an application to grant a stay or orders, which had been made in the Supreme Court of the Northern Territory, and an appeal from those orders had been dismissed.

The application was to grant a stay, penting the hearing of an application for speciai leave to the High Court.

His Honour commented that,


' 1 the jurisdiction to grant  a stay  in thE Fresent case depends on whether a stay is  necessar)' to preserve the subject matter of the litigation.	If an appiication for special leave to appeal would be futile, unless a stay is granted, the jurisdiction arises."


He referred also the remarks of Mason J., (as he then was), in Re Marks v Federated Ir n Workers Association (1981) 34 A.L.R. 208, where His Honour had said:


"It has been accepted that the court has inherent jurisdiction to grant a stay of proceedings to preserve the subject matter of litigation.	Though it is a jurisdiction which is seldom invoked and rarely exercised, Tait v R (1962) 108 C.L.R. 620: 623-4.	There is no reason for thinking that in an appropriate case the court cannot exercise the jurisdiction, so as to preserve the subject matter of the litigation when the litigation is an application for a writ of prohibition.•

It would seem that similar principles apply to the application for a stay of interlocutory injunctions.

His Honour, Brennan J. in Jennings Construction also cited the remarks of the High Court in the Marconi c2se,	and then His Honour said this:

"In exercising the extraordinary jurisdiction to stay, the following factors are material to the exercise of the court's discretion.	In each case
hen the court is satisfie a stay is required to preserve the subject matter of the litigation, it is relevant to consider first whether there is a substantial prospect that special leave to appeal will be granted.	Secondly, whether the applicant has failed to take whatever steps are necessary to seek a stay from the court in which the matter is pending.	Thirdly, whether the grant of a stay will cause loss to the respondent and, fourthly, where the balance of convenience lies.•

Assuming that the principles stated by His Honour apply equally to applications for leave to appeal, as they do to the situation before His Honour which was an


application for special leave to appeal, I first take the view that this is a case where, as His Honour puts it, an application would be futile unless a stay is granted.

His Honour then directs me to consider a number of matters, and I turn my attention to those.	The first is whether there is a substantial prospect that leave to appeal will be granted.

In one sense this causes some difficulties if, as here, the application is made immediately after the judge has pronounced his decision.

For in one sense it seems to me a contradiction in terms for a judge to give a ciecision, and then immediately rule that there is a substantial prospect that leave to appeal will be granted from that decision.	If nothing else, it shows a lamentable failure of judicial confidence.

No doubt a judge, who has not been the judge who pronounced the decision, would be more cheerfully disposed to make the finding than the judge who has actually pro::ounced it.

But one can draw from those directions the inference, that what must be exolored is whether there is a real and not some remote and insubstantial possibility that




leave will be granted; and I note that His Honour himself did not make the specific finding in the Jennings Construction case that there was a substantial possibility that special leave to appeal would be granted.

What His Honour said was:


"I do not however think that the prospect of a grant of special leave is insubstantial."

On that basis I am prepared to assume that there is an arguable case that the decision I have given may be found wrong, and that rulings, which I have made as to the likelihood of success, particularly on the interpretation of certain clauses in the agreements between the parties, may be at least arguable and arguable in the substantial sense and not in any illusory sense.

That is a different matter, in my view, from ruling that I consider that the judgment pronounced by me	ould necessarily lead to a grant of leave to appeal.	That then leaves the matter entirely where it should be left, and that is in the discretion of the Full Court.

The other tests pronounced by His Honour can be dealt with speedily.	The applicant has obviously acted with proper expedition, because it sought a stay immediately  after judgment was pronounced.	I carefully consider whether
. ·'
 

grant of a stay will cause loss to the Respondent, and l believe that there is a reasonable probability that it will in the sense that if the Respondent is correct, and I have, to the extent of issuing the interlocutory injunction found that it is correct, then the Respondent is shut out by the stay for some period; during which time, no doubt, it could have made other arrangements for somebody to take over the franchise which it could then offer.

However - and this perhaps turns to the fourth matter which Brennan J. requires me to consider, and that is the balance of convenience, - some of that damage, and I  hope a substantial part of it, may be ameliorated by various undertakings which I have discussed with Counsel for the Defendant Applicant, and which the Defencant is prepared to give..


On the balance of convenience then, and assuming that these undertakings are given, and that there is liberty to apply so that the respondent may come back to court if  the undertakings are broken; and bearing in mind that here the Defendant Applicant will suffer loss in the sense that the  Eubject matter of the action	ill be destroyed; and I bear in mind that in those circu. stances, I do not consider that damages - albeit that the Respondent Plaintiff could plainly pay such damages - would be an adequate remedy, the stay should be granted.
Finally it has been put to me by Mr McDcnald that I should consider the question of delay.	That also has given me some concern, and I appreciate that Mr McDonald says, that one must look at the realities of these matters.	It would no doubt be extremely optimistic to accept that this application could come on immediately before the Full Court. I hope that since it is an application relating to an interlocutory injunction, and therefore may have a considerable measure of urgency; and since it is, as I apprehend, an application which should be limited in its scope when made to the Full Court, that it may be possible to explore ways in which the Court might be persuaded to take this as a matter of priority.	But I certainly cannot give any sure prospect of that, and I do appreciate that both parties will be disadvantaged by the delay, and perhaps more particularly the Plaintiff Respondent.	Although I do not lose sight of the fact that the Defendant Applicant will also suffer from delay, because his mode of trading will be severely affected by the conditions and undertakings under which he must now trade.	That, however, is all that I think I can say on the matter; that while there will be detriment to the Plaintiff Respondent, there will be detriment also to the Applicant Defendant.	In all tte circumstances, the balance of convenience still lies in favour of the Applicant being allowed to make the application and be granted this
stay.
file_1.png



The conditions and undertakings, which I have sought from the Defendant Applicant, are these and I will now hand down to Counsel a draft order; but they are that the Defendant Applicant undertake to comply with the conditions which are consistent with the licence agreements; and to comply with and follow out the method of trading applicable under the original terms of those agreements, and take no action which it knows, or ought to know, will damage the goodwill of the Plaintiffs.

There is a further undertaking to pay damages, and there is the normal undertaking to prosecute the application with reasonable expedition.

I have also noted that the Defendant is to deliver to the Plaintiff all vehicles held in its possession under the agreements, and I have been told that the Defendant Applicant may continue trading ·.,·i th other vehicles which it possesses.

So that the terms are very strict, but necessarily strict by virtue of the fact that an application of this nature  is considere6 a	exceptio &l	one.

