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IN THE SUPREME COURT

OF THE NORTHERN TERRITORY OF AUSTRALIA
sec No. 136 of 1986
JUSTICES APPEAL


BETWEEN:
GEORGE HENRY SEEARS

Appellant

AND:
SEAN EDWARD McNULTY
Respondent


CORAM:	O'LEARY C.J.



REASONS FOR JUDGMENT
(delivered 29 July 1987)


This is an appeal by the complainant, George Henry Seears, a Sergeant of Police, against a sentence imposed on the respondent, Sean Edward McNulty, by Mr. D.J. Barritt
	in the Court of Summary Jurisdiction at Alice Springs on 3 September 1986.	On that day the respondent pleaded guilty before Mr. Barritt to three charges as follows:


"l.	that being a person who was disqualified from holding a licence, he drove a motor vehicle contrary to s.55(8)(b) of the Traffic Act;

	that being the driver of a motor vehicle where injury was caused to a



person by reason of an accident in which that vehicle was involved, he failed to stop at the scene of the accident, contrary to s.45 of the Traffic Act; and

	driving a vehicle without a current compensation contribution, contrary to s.107B of the Motor Vehicle Act."



In respect of the first offence the learned stipendiary magistrate fined the respondent $500.	The maximum for that offence is a fine of $500 or imprisonment for 6 months, or both.	In respect of the second offence, he fined him $200.	The maximum penalty for that offence is a fine of $200 or imprisonment for 6 months.	In respect of the third offence, he fined him $100.	The maximum penalty for that offence is a fine of $10,000.

On the hearing of the appeal, the appellant abandoned the appeal in relation to the second offence, but maintained the appeals in relation to the first and third offences, submitting that the penalties imposed in respect of those offences are manifestly inadequate.

The facts surrounding the offences are that about
11.30 in the evening of Friday 13 December 1985 the respondent was driving a Ford Utility, bearing Victorian Registration GBR 440, along Smith Street, Alice Springs in the direction of the Stuart Highway.	At a point west of
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Brown Street, he saw a female Aboriginal walking along the verge ahead of him, and also proceeding in the direction of the Stuart Highway.	As he drew close to her, a male person, who was apparently accompanying her, staggered into the path of his vehicle and was knocked down by it.	The respondent did not stop, but continued on his journey, turning into Brown Street, and then proceeding to premises in Sargent Street.	He there parked the car at the rear of an industrial block, and went on to attend a social gathering.

As a result of their enquiries, the police later located the respondent and interviewed him.	When asked why he did not stop, he said that he was scared because he knew he should not have been driving; he panicked.		He said he did not see the pedestrian at all until just before he collided with him; he did not think he was hurt; as he glanced into his rearview vision mirror, the person was still standing up.	He also said, however, that there were other vehicles following behind him, and they appeared to be stopping to render assistance.	It then appears that, shortly after the respondent struck the pedestrian, a second vehicle following behind also ran over him in the middle of the road.	The driver of that vehicle likewise did not stop, and has not been located.	The pedestrian died shortly afterwards.	The evidence is that although the injuries sustained by him as a result of being struck by the
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respondent were sufficient to cause death, the injuries suffered by him when run over by the second car were such as to prove rapidly fatal.


Subsequent enquiries by the police disclosed that the vehicle being driven by the respondent had last been registered and insured in June of 1984, and that was in Victoria.	At the time of these events, it was, therefore, unregistered and uninsured in the Northern Territory.
Furthermore, on 3 September 1985 the respondent had been convicted of an offence of exceed .08 (the reading being
.230), and had been disqualified from holding a licence in the Territory until September 1986. He was, therefore, so disqualified at this time.

The respondent is 27 years of age.	He is married, though he has recently become separated from his wife.	He has lived in Alice Springs from some 7½ years.	He is employed as a Production Operator on the Gas and Oil Fields. On the night of the accident, he had been to the Memorial Club for dinner, and had been driven home afterwards by his brother.	He had planned to go on then to another place.	He tried to ring a taxi, but without success.	He thereupon decided to take the car and drive to where he was going.	It was on that journey - apparently a fairly short one - that the accident happened.	There is no suggestion that he was
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affected by alcohol at the time, nor is there any allegation that he was speeding or driving without due care, or, indeed, that he was in any way responsible for the accident. There was evidence that the pedestrian was "full drunk", and was walking in the middle of the road.	When later interviewed by the police, the respondent made full and unsolicited admissions as to what had happened, and, as I have said, pleaded guilty before the magistrate.	There was evidence put before the magistrate that the respondent has suffered much remorse since the accident.

In sentencing the respondent the learned stipendiary magistrate had this to say:

"Mr McNulty, I accept that the court has to take each case of driving while disqualified separately and look at the merits of each particular case.	In this instance, there is no evidence of your having an excessive amount to drink before you drove, and a court must always weigh, very carefully even where the normal penalty for driving whilst disqualified is imprisonment.	They must weigh very carefully all the surrounding circumstances.

In your case, it is true that it was an unnecessary journey.	It could have been undertaken by a taxi ride.
Unfortunately, of course, and the court is aware of the difficulties that occur from time to time in obtaining the services of the taxis in Alice Springs, it may be that even that is not much of an excuse.	The journey that you were setting out on, even though you were disqualified, was relatively streets where you would not anticipate corning
file_7.bin







across pedestrian traffic and certainly in the area where you encountered the pedestrians, your attention was alerted to the person on the side of the road. You appeared to have been given proper attention to your driving and the area is certainly not well lit and was not well lit on the night in question.

The considerations that have been urged on me by Mr Stone are undoubtedly very accurate assertions of the law and I think it fair to say that courts, when dealing with circumstances such as this ought to be very careful about taking extraneous matters into account.	I do not feel that the collision is a matter that I ought to taken into account as far as the driving whilst disqualified is concerned.

It is clear, of course, over the years people have been fined from time to time for driving whilst disqualified but they never get fined for a second offence of driving whilst disqualified and they don't always get fined on a first offence, so I think as far as the community is concerned, they are pretty well aware if they turn their mind to it at all, that to drive whilst disqualified is a very serious matter and is unlikely not to bring about a term of imprisonment so the general deterrents to the public, I think is well made out in Alice Springs and in those circumstances the other considerations can be given proper attention, such as the need or the undesirability of imprisoning a person where the legislator has, of course, clearly indicated that a monetary penalty is also appropriate in a proper case.

Of course, courts can get upset that their orders are disobeyed but courts have to be careful that they are not using any personal sense of affrontrnent when dealing with a person for the commission of this type of offence, but that they look at the situation objectively.	You undoubtedly have an excellent work record and an excellent prospect for the future and on the one
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hand the court weighs the advantages from a deterrent point of view of sentencing you to imprisonment and on the other hand the advantages to the community at large by having you punished in another form by the imposition of the fine that the legislature has provided, and I might say that it seems unfortunate that the legislature does not appear to have updated these fines during periods of considerable inflation within the community.

For failing to stop after the collision, is of course a serious offence, and indeed, serious enough for courts to give serious consideration to imprisonment when they are sentencing somebody.	It is quite clear, however, that there is amongst the community at large certain people who panic for good or bad reasons after a collision and depart the scene.

It is perhaps fortunate for you in these circumstances that your departure from the scene does not indicate that any less harm came to the deceased.	He would have undoubtedly have died relatively quickly and certainly before he could have got hospital attention from your collision and the subsequent running over of him, of course, indicates in all possibilities the fact that he was in those road conditions, particularly difficult to observe.

You have prior convictions for unregistered and uninsured and whilst unregistered and uninsured are generally fairly tariff-type penalties, I think in relation to the other fines, that I ought generally increase what is a tariff penalty, because I do not think that the fines that you will get on the other ones will be probably appropriate.	I think the legislature ought to start thinking in the order of a monetary fine of $2000 for failing to stop after an accident and certainly increasing the fine for driving whilst disqualified.

For driving whilst disqualified you will be convicted and fined $500 in default 20
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days.	For failing to stop after the accident, you will be convicted  and fined $200 in default 8 days, and for the unregistered and uninsured, on each count you will be convicted and fined $100 in default 4 days, making a total of $900.

I might say also, that that increase in penalty ought not be taken as an indication that I am in any way succumbing to a group of appeals that have been lodged by the Crown against my penalties for driving whilst disqualified."


As to the first offence, that is, the offence of driving whilst disqualified, it was submitted on behalf of the appellant that, on the authority of the decision of Forster J,	(as he then was) in Daniels v Nichol (unreported,
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13 August 1976), and of other authorities to which I will refer later, the appropriate penalty for that offence, save in exceptional circumstances, is imprisonment.	It was submitted that there were no exceptional circumstances in the present case, and, therefore, the learned magistrate erred in failing to impose a sentence of imprisonment on the respondent.	As to the second offence, that is, the offence of driving without a current compensation contribution, it was submitted that the magistrate erred in failing to impose a penalty substantially in excess of a fine of $100.

Before coming to consider those submissions, however, I think I should first of all deal with a preliminary submission put to me on behalf of the appellant
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as to the nature of an appeal to this court against a sentence imposed by a Court of Summary Jurisdiction.	The submission, in short, is that, contrary to the view that I expressed in such cases as Matan v Ruehland (unreported,
15 October 1984) and again in Ebaterintja v McKinlay (unreported, 4 July 1985), namely that in the case of an appeal against sentence, being an appeal against the exercise of a discretion, the court will not intervene unless there be some reason for regarding the discretion confided to the Court of first instance as having been improperly exercised, more recent decisions of the court proceed on the basis that it is not necessary to show error on the part of the magistrate before a sentence will be interfered with, and that, on appeal, it is for the court to exercise its own discretion as to the appropriate penalty that should be imposed.

The particular case relied on by the appellant in support of this proposition (which, it was submitted, is the correct approach to adopt) is the case of Seears v Hamer, an unreported decision of Asche J. of 29 October 1986.	In that case, his Honour based his decision on certain passages in Messel v Davern (1981) 9 N.T.R. 21, a decision of the Full Court of this Court.	In particular, he cited the passage which appears at p.28 of the Report, where it is said that an appeal to this court under Part VI of the Justices Act -
"(is) not an appeal in the strict sense and is not a hearing de novo.	It is a rehearing, i.e. a new trial of the issue raised by the notice of appeal using the evidence in the court below with a discretion to receive further evidence."


His Honour also referred to the following passage which appears at p.27 of the Report:

"The jurisdiction of this court is to provide for such a judgment to be given on the hearing of the appeal as ought to be given if the case came at that time before the court of first instance.	The function of this court is to determine the appeal on the material before it.
Because the material is not necessarily confined to the material before the lower court, this court's function goes far beyond deciding whether the judgment complained of was right when given on the material which the lower court had before
it.	II


His Honour then went on to say (at p.11 of the transcript):

"Accepting that analysis it would appear that the argument addressed on appeal should be what proper sentence I should impose in the exercise of my own discretion and on the evidence in the court below."


And later (at p.17 of the transcript):


"Because of the nature of the appeal as I see it I am not bound first to examine
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whether the magistrate has erred in his discretion in imposing the sentence he did and only to interfere with the sentence if there is, within the accepted principles (e.g. House v The King (1936)
55 C.L.R. 499), an error of that discretion.	This being a rehearing in the sense mentioned in Davern v Messel supra I am expected to exercise my own discretion."


Counsel for the appellant then also referred me to other decisions of the court which are in line with this approach adopted by Asche J.	In particular, she referred me to the decision of Kearney J. in Moffatt@ Pinson v Seears (unreported, 15 December 1986) in which his Honour expressly adopted the approach taken by Asche J., and the corollary drawn by him at p.17 as set out above.	It should be noted, though, that in this decision, Kearney J. departed from previous decisions given by him, though he did so without referring to them.	I mention those other decisions below.
I was also referred to what was said, arguendo, by Nader J.
in Miller@ Malthouse  v McKinlay (11 July 1984).	At p.5, 6 of the transcript, his Honour said, in part:	"... I'm not sitting as a court of criminal appeal ... I understand the law to be, please correct me if I'm wrong, that my function here is to substitute the sentence that I think is the appropriate sentence ... I don't have to consider whether it's manifestly excessive or not, or whether there's been an error in penalogicol principle or something of that kind".
Later, at p.9 of the transcript, he said:	"The principles
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of the Court of Appeal, applies to the sentencing discretion of a judge are different, because it's an appeal in the strict sense".	That, of course, was not a considered decision of his Honour, and he was not referred to any of the relevant decisions.	Furthermore, what his Honour there said does not accord with at least one of his earlier decisions, to which I will also refer below.

As against these decisions, however, there are others which clearly adopt the principle that on an appeal to this court against sentence under Part VI of the Justices Act, being an appeal against the exercise of a sentencing discretion, the court will only interfere if it be shown that that discretion has been, in some way, improperly exercised.	The first is the decision of Kriewaldt J. in Conwell v Kelly (1951-1976) N.T.J. 407.	After an extensive review of the authorities, his Honour said (at 413):

"It seems to me that in the circumstances of this case the proper method of approach is ... to reflect upon the reasons given by the learned Stipendiary Magistrate and to alter the sentence he imposed only if on reflection I am convinced that he has 'proceeded upon wrong principles or given undue weight to some of the facts' (paraphrased in House's Case at p.505 from the judgment of Lord Alverstone L.C.J. in R. v Lidlow (1908) 1 C.A.R. 28) or if he has allowed 'extraneous or irrelevant matters to guide or affect him' (House's Case at p.505).	The quotations from Cranssen's Case (55 C.L.R. 509) and from the judgment of the Supreme Court of South
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Australia to which I have referred earlier express the same thought."


Later in his judgment (at 415), his Honour said:


"When once the position is reached that there has been an error in the Court below it becomes my duty to fix a proper sentence."


This is the approach that was adopted by me in Matan v Ruehland (unreported, 15 October 1984) in which I relied principally on what was said in Cranssen v The King (1936) 55 C.L.R. 509, at pp.519-520, though I referred also to R. v Tait and Bartley 24 ALR 473 and Harris v The Queen (1954) 90 C.L.R. 652.	In that case, I also specifically held that the principles which I there adopted apply similarly on the hearing of an appeal against sentence to this court from a decision of a magistrate.	In that respect, I followed Dowd v Dayman [1939] S.A.S.R. 70, cited, with approval by Kriewaldt J. (supra, at p.411).

The same approach was also adopted by me in Ebaterintja v McKinlay (unreported, 4 July 1985), by Kearney J. in Clair v Brough 37 N.T.R. 11 at 14, and in Bowditch v Pryce (unreported, 29 April 1986, at p.8), by Nader J. in Lade and Upton v Mamarika (unreported, 23 June 1986), and by Rice J. in Pryce v Foster 38 N.T.R. 23.	As I
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have already noted, though, in Moffatt@ Pinson v Seears (supra) Kearney J. subsequently departed from the above decisions, and followed the decision of Asche J. in Seears v Harner (supra).


Obviously, the cause for the divergence of opinion in these cases is to be found in what was said by the Full Court in Messel v Davern (supra)L and, particularly, in those pasages cited above.	How can one reconcile what their Honours there said, with the divergent views which I have set out above?	The answer, I believe, is to be found in a further consideration of the passage at p.27 of the Report, already cited, but which, for this purpose, I think I should repeat.	It reads:

"The jurisdiction of this court is to provide for such a judgrnent to be given on the hearing of the appeal as ought to be given if the case came at that time before the court of first instance.	The function of this court is to determine the appeal on the material before it.
Because the material is not necessarily confined to the material before the lower court, this court's function goes far beyond deciding whether the judgrnent complained of was right when given on the material which the lower court had before it."


It is clear from this passage that their Honours proceeded on the basis that the jurisdiction exercised by the Court on the hearing of an appeal under Part VI of the
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Justices Act is a single jurisdiction, and that the function of the court in determining the appeal can be stated in terms of that jurisdiction.	In my opinion, the hearing of an appeal under that Part does not involve the exercise of a single jurisdiction, but may involve the exercise of one or other of two quite distinct jurisdictions, that is, either original jurisdiction or appellate jurisdiction, and the function of the court must, therefore, be stated differently in each case, according to the jurisdiction being exercised.


A consideration of Part VI of the Justices Act makes it clear that an appeal to this court under that Part may take one of two forms, each of which involves the exercise of a quite different kind of jurisdiction.	In the first place, it may take the form of a hearing at which further evidence is received pursuant to the provisions of s.176A of the Justices Act.	In that case, the court is exercising original, and not appellate, jurisdiction.
Accordingly, the function of the court is to form its own independent opinion of the evidence on the material put before it, and give judgment as if it were sitting as a court of first instance.	On the other hand, the hearing may take the form of a hearing only on the evidence tendered in the court below.	In that case, the court is exercising truly appellate jurisdiction, and accordingly will only interfere in accordance with the well recognised principles
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according to which an appellate court acts on an appeal by way of rehearing from a lower court.	If the decision appealed from is the exercise of a discretion, as for example, a sentencing discretion, the court will only interfere if there is some reason for regarding the discretion confided to the court of first instance as having been improperly exercised.

This distinction between the original and appellate jurisdictions of the court in cases such as these is one that has been referred to by the High Court in considering the nature of an appeal to that court, and, in particular, in relation to the question whether that court has jurisdiction to receive fresh evidence on an appeal.	The High Court has always refused to hear fresh evidence on an appeal from a State Court, whether exercising State or Federal jurisdiction, on the ground that to do so would involve it in the exercise of an original jurisdiction which it does not have.	Thus, Ronald v Harper (1910) 11 C.L.R.
63, was an appeal from a decision of the Supreme Court of
Victoria refusing a motion for a new trial, in which the appellant sought to rely upon fresh evidence that since the refusal, it had been established that the verdict had been fraudulently obtained by false evidence.	He was not allowed to do so.	O'Connor J. (at 84) said:
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"	(The) appellant has added, by way of amendment to his original grounds of appeal, a series of new grounds, the effect of which, taken generally, may be stated to be the discovery of fresh evidence, of which the appellant was not, and could not reasonably have been expected to have been aware at the trial. This Court cannot act on the new grounds until it has determined in the appellant's favour the allegations of fact contained in the affidavits filed in support.	An inquiry into those facts now submitted to this Court in the first instance would be clearly the exercise of original and not of appellate jurisdiction, and Mr. Duffy, apart from any consideration of the merits, has raised by way of preliminary objection the important question whether this Court has jurisdiction to enter upon any such inquiry.	There is now standing in the respondent's favour a final judgment of the Supreme Court, and he is entitled to the fruits of it, unless the Commonwealth Constitution has by express words, or necessary implication, authorised this Court to set it aside.	It is abundantly clear from section 73 of the Constitution that the High Court can review a judgment of a State Court only by way of appeal.
Acting on that view the Commonwealth
legislature, in equipping this court for the discharge of its duty, has recognised its authority to act in respect of the judgments of State Courts exercising State jurisdiction in no other way than by appeal.	To determine as a Court of first instance the facts upon which these new grounds of appeal rest would be obviously to exceed the jurisdiction vested in this Court by the Constitution."



See also the Commonwealth v Brisbane Milling Co.
Ltd. (1916) 21 C.L.R. 559, per Isaacs J. at 575, 576;
Werribee Shire Council v Kerr (1928) 42 C.L.R. 1, per
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Isaacs J. at 20; Victorian Stevedoring & General Contracting Co. Pty. Ltd. & Meakes v Dignan (1931) 46 C.L.R. 73, per Dixon J. at 107 to 110; Uranerz (Aust) Pty. Ltd.v Hale 30 ALR 193, per Gibbs J. at 197-8.

With that distinction in mind, then, I think it must be said that the jurisdiction conferred on this court by s.163 of the Justices Act, although it may be broadly described as corrective jurisdiction, does not, in all cases, involve the exercise of a single jurisdiction, but may involve the exercise by the court of either original or appellate jurisdiction, being original in the case where further evidence is admitted, and appellate in the case where no further evidence is admitted.	In my opinion, therefore, having regard to the essentially different jurisdiction being exercised in each case, the function of the Court on the hearing of an appeal cannot be stated in the general terms used by their Honours in Messel v Davern, but must be stated differently, according to the nature of the jurisdiction being exercised.

I think, therefore, the passages referred to above (and similar passages in the judgment) must be construed as being confined to the case where fresh evidence is admitted on the appeal (where the court is, therefore, exercising original jurisdiction), and it seems to me that that is the
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case their Honours probably had in mind.	In such a case, of course, judgrnent must be given on all the evidence then before the court as if the case came before it at first instance.	I am reinforced (and comforted) in this view by the fact that it was on that basis that Muirhead J. (one of the learned judges in Messel v Davern) proceeded to deal with the appeal in Smith v Torney 29 N.T.R. 31.	In that case, I think his Honour acknowledged the distinction to which I have referred above, when he said (at p.37):

"If I was dealing with this case as an appeal stricto sensu upon the material before the learned stipendiary magistrate it would be impossible to classify the sentence as manifestly excessive, as wrong in principle or law.	But having admitted the further evidence my decision must be based not only on the transcript but also on that evidence:-

'We have said enough to indicate our view that the nature of an appeal under Pt VI is not an appeal in the strict sense and is not a rehearing de novo.	It is a rehearing, ie a new trial of the issue raised by the notice of appeal using the evidence in the court below with a discretion to receive further evidence.		In the exercise of that discretion the court may in special circumstances hear the whole case again.	Whatever way the court proceeds, its function is to determine the rights of the parties by reference to the circumstances as they then exist at the conclusion of the appeal, by reference to the law as it then exists and to give such judgrnent as ought to be given if the case at that time came before the court of first instance':	Messel v Davern, supra, at p.28."
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At the same time, however, I do not think there is anything in Messel v Davern that denies, or that would override, the principles that apply to the case where the only evidence before the court is that adduced before the magistrate, and where the court is, therefore, exercising truly appellate jurisdiction.	Where the appeal is on sentence only, and so is an appeal from the exercise of a sentencing discretion, the court will only intervene if there be some reason for regarding that discretion as having been improperly exercised:	That is, in effect, what was decided by Kriewaldt J. in Conwell v Kelly (cited, it should be said, without disapproval, in Messel v Davern at p.25), and subsequently followed by the decisions in this court to
which I have already referred.	Furthermore, as was held by
me in Matan v Ruehland (supra) those principles apply to an appeal from a Court of Summary Jurisdiction as they do on an appeal to a Court of Criminal Appeal:	see Dowd v Dayman [1939] S.A.S.R. 70 at p.74, and cases there referred to.
With the greatest respect to those who take a different
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view, I	think they are the principles I	should apply in this case.
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Applying those principles, then, I turn to consider the present case.	The appellant's submission in relation to the offence of driving whilst disqualified is, shortly, that, in all the circumstances of the case, the imposition
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of a fine (even the maximum fine) is inadequate, and a sentence of imprisonment should be imposed.	In support of this submission, the appellant relies on various dicta in previous cases that have come before the court.

The first case relied on is a decision  by Forster J. (as he then was) in Daniels v Nichol (supra), a case decided in 1976.	In that case the appellant had been convicted of three driving offences, one of which was an
offence of driving whilst disqualified.	For that offence he was sentenced to imprisonment for three months, to be served concurrently with a sentence of one month imposed for one of the other offences.	In dismissing the appeal, his Honour said:

"I consider that for the offence of driving while disqualified from holding a driving licence imprisonment is the appropriate penalty save in exceptional circumstances none of which exists in this case.	Such driving is a serious contempt of the court and I am quite unable to say that a sentence of three months is manifestly excessive."


As an observation on the sentence imposed by the learned magistrate in the circumstances of that case, one could not possibly disagree with what his Honour there said.
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The next case relied on is Smith v Torney, 29
	31, a decision of Muirhead J. handed down on 12 July 1984.	The appellant there had been convicted, on a plea of guilty, of an offence of driving whilst disqualified, and had been sentenced to six weeks imprisonment.	In the result, his Honour dismissed the appeal.	In the course of his judgment, however, his Honour referred to what had been said by Forster J. in Daniels v Nichol (supra), but then went on to say (at p.36):



!
"The penalty available to the court for a first and subsequent offences in itself illustrates that the legislature regards a breach of s.55(8) seriously.	The learned stipendiary magistrate made reference in his discussions with the appellant that his behaviour was 'contemptuous'.	He described it as 'thumbing your nose at the court'.	Of course any deliberate breach of an order of the court is serious and it has traditionally been regarded as such, but I consider care must be taken (as recent decisions on contempt illustrate) to ensure infringements are treated on their
merits.	There is a danger of injustice	/
q
if an individual is treated as one of a class of offenders, it is necessary that each person be sentenced as an individual.	Every sentence must be
determined on its own facts.	I prefer to classify the seriousness of driving whilst under disqualification on broader grounds.

	The disqualification power is a vital weapon in the armoury of courts of summary jurisdiction.	Magistrates, amongst their many responsibilities, judicially administer statutes such as the Traffic Act which are designed, not only to regulate traffic, but to combat the appalling toll of killed and injured on our roads.
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	It is only an effective weapon if it is strictly enforced, but such orders are, by circumstances, difficult to supervise and enforce.


	The only practical method of obtaining maximum compliance with such orders is to ensure that those subject to such orders understand that the consequences of a breach will almost inevitably be grave, and imprisonment must, in this regard, be the general sanction.


With these factors in mind it is not surprising the magistrates in this Territory so often consider their responsibilities require them to impose sentences of imprisonment for such a breach - sentences which must at times be applied to previously law abiding decent citizens.	Inevitably persons of previous good character, persons whose livelihood depends on their driving licences, will from time to time be involved.	Indeed it may well be argued that persons of sound background, who have a proved capacity for responsibility and employment, may fairly be regarded as more culpable in such circumstances than less fortunate or stable persons."



In Gunupingi v Holland, an unreported decision of Nader J. delivered on 27 November 1984, his Honour adopted what was said by Muirhead J. in Smith v Terney as the "proper approach to cases of this kind":	see p.72 of transcript.	In Pryce v Foster 38 N.T.R. 23 Rice J., after reviewing these cases, referred to what he said was "the consistent attitude adopted by this court in relation to an offence of this nature ... that unless exceptional circumstances exist, a term of imprisonment is almost inevitable".
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These various dicta, and, doubtless, others that are to be found in the many cases that have come to this court from decisions of magistrates, provide a useful and important guide to the attitude we think it appropriate to adopt towards the offence of driving whilst disqualified. But I think it is important that they be regarded as no more than that.	In particular, I do not think that what was said by Forster J. in Daniels v Nichol should be regarded as circumscribing a magistrate's (or a judge's) sentencing discretion, so that unless "exceptional circumstances" exist (whatever precisely is encompassed within that expression) a sentence of imprisonment must be imposed.	Nor do I think Forster J. intended such a construction to be given to his words.	In my view, the proper approach to sentencing for the offence of driving whilst disqualified is that stated by Muirhead J. in Smith v Torney 29 N.T.R. 31 at p. 36-37, set out above, and with which I respectively agree.

In the present case, it is quite clear from the reasons given by the learned magistrate, which I have set out in full at pp.5-7 above, that, having had the benefit of extensive submissions by counsel, he gave the most careful consideration to the penalty he should impose, that he took into account, as he said, that "the normal penalty for driving whilst disqualified is imprisonment", and that "to drive whilst disqualified is a very serious matter and is
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unlikely not to bring about a term of imprisonment". Nevertheless, in the exercise of his discretion, and having considered all the surrounding circumstances of the case, he decided that the appropriate penalty to impose was the maximum fine.	In my opinion, he did not err in doing so; it was a decision that was open to him, and was not outside the limits of a proper exercise of his discretion.

Similarly, with the fine of $100 imposed by the magistrate for the offence of driving without a current compensation contribution.	Although, perhaps a little lower than the usual fine which I understand is imposed for this offence, there is nothing to indicate to me that, in fixing that amount, the learned magistrate erred in principle, or that the fine itself is so inadequate as to manifest error.

For these reasons, then, I dismiss the appeal.	I think I should add, however, that I would in any event have dismissed it, having in mind that it is an appeal by the prosecution, and, therefore, one in which I should have regard to what was said by the Court of Criminal Appeal in R. v Yates (unreported, 11 December 1986) in relation to Crown appeals.	The same principles, I think, apply to appeals by the prosecution from sentences imposed by magistrates, for they, too, like Crown appeals on sentence, put in jeopardy -
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"'the vested interest that a man has to the freedom which is his, subject to the sentence of the primary tribunal' (per Isaacs J. Whittaker v R. (1928) 41 C.L.R.
230 at 248).	The freedom beyond the sentence imposed is, for the second time, in jeopardy on a Crown appeal against sentence.	It was first in jeopardy before the sentencing court":	R. v Tait and Bartley 24 ALR 473 at 476.

