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IN THE SUPREME COURT

OF THE NORTHERN TERRITORY OF AUSTRALIA
No. A/S 55 of 1985


BETWEEN:

RICHARD JONATHAN BRADSHAW and PHILLIP HOWARD TOYNE

Plaintiffs

AND:
NATIONWIDE NEWS PTY LTD
trading as THE CENTRALIAN ADVOCATE


AND:
SIMON TOWNSEND


AND:
HARVEY SHORE
 First Defendant




Second Defendant




Third Defendant


CORAM:	RICE J.

REASONS FOR DECISION
(delivered 24	April 1986)

This is an application on summons by the defendants under s.7 of the Juries Act for an order that this action for damages for defamation be tried by the Court with a jury.	The application is opposed by the plaintiffs.
'
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the usual procedure as outlined in sub-s.(1) of s.7 should not be followed.	I have derived no assistance from the cases cited to me which arise from jurisdictions which give civil litigants a general right to trial by jury since fundamentally, under the Juries Act of the Northern Territory no basic right to trial by jury is accorded to a litigant.	The normal mode of trial is trial by Judge alone as contemplated by sub-s.(1) of s.7.

The decisions of the High Court in Huntley v Alexander (1922) 30 C.L.R. 566 and McDermott v Collier (1953) 87 C.L.R. 154, in my opinion, both lend support to the general proposition I have encapsulated in the question I have posed.	More particularly, when dealing with a provision more resembling s.7 of the Juries Act, viz. s.14 of the Australian Capital Territory Supreme Court Act
1933-1959 (Com.) Joske J. in Lubans v Scougall (1965) Argus
L.R. 119 refused a similar application after applying a similar test in an action for damages for wrongful arrest.

The authorities clearly establish that the onus is on the applicant to satisfy me that possibly justice might not be done if the trial was before a Judge.	In the course of his submissions, Mr. Bracher conceded (at p.13) "there's no doubt that this case could be tried fairly by a judge sitting alone, and fairly by a judge sitting with a jury." Furthermore, he submitted (at p.14):-
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"Now, Your Honour, I'm not going to try to attempt to convince Your Honour, because I don't think I could, that we wouldn't get a fair trial by a judge alone.	What I want to convince Your Honour of, is the fact that the defendants desire for a jury is  an especially reasonable  one, and one that will lead to a fair trial, and that because it is a defamation action, and because it's a defamation action involving those issues of malice that I've already put to Your Honour, those are special circumstances which make it more than appropriate that there should  be a jury in this case because the defendants feel strongly about it."

Despite Mr. Bracher's powerful urgings in support of the applicants, (which included Lord Denning's trenchant remarks in support of trial by jury under materially different English legislation in Rothermere & Ors v Times Newspapers Ltd & Ors (1973) 1 All E.R. 1013 esp. at p.1018,) once it is conceded that a fair trial can be had by Judge alone, there is, in my opinion, no room for argument and the application must fail.	In any event, I do not consider that in all the circumstances of this case the issue of malice or the issue of the identity of the plaintiffs constitute special reasons to warrant trial by jury and in the exercise of my discretion, I refuse the application.

The summons is dismissed.	The costs of the plaintiffs to be plaintiffs' costs in the action.

