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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. 158 of 1985
(8505604)

IN THE MATTER of the
QUEEN v KENNETH THOMAS STAGG (Nos. 363/64 of 1981)
AND:
IN THE MATTER of a claim pursuant to Section 3 of the Criminal Injuries Compensation Act.
BETWEEN:
FRANCISCUS ANDRIANUS MARIE HURKMfaNS



AND:
KENNETH THOMAS STAGG
 Applicant




Respondent



CORAM: RICE J.



REASONS FOR JUDGMENT
(delivered 14 April 1986)

This is an application for an order for payment by
way of compensation pursuant to s.J of the Criminal Injuries

(Compensation) Act 1976. follows:-
 That section provides as





"Where a person is convicted of an offence which has resulted in injury to an aggrieved person, the court in which the first named person is cc victed muy, upon the occasion of the conviction or thereafter, order that a sum, not exceeding 4,000 dollars, be paid to the aggrieved person out of the property or earnings of the person convicted, by way of compensation for the injury sustained by reason of the offence."

On 22 June 1981 the applicant was assaulted by the respondent who, on 21 February 1985, was convicted in this court of unlawful and malicious wounding and attempted wounding.

The applicant's claim was initiated by originating surmnons on 19 March 1985 and an ap1-,_arance was entered on behalf of the respondent on 18 April 1985.	He was served personally with a sealed copy of the originating summons on
30 March 1985 at Her Majesty's Prison Farm, Gunn Point, in the course of serving a sentence of imprisonment for these offences.	He was represented at the hearing but his counsel intimated that she was instrected to take no further part in them and leave was given tc her to withdraw.

On 23 December 1982 the Crimes Compensation Act came into force and pursuant to s.3 thereof the Criminal Injuries (Compensation) Act 1976 was repealed.
Nevertheless, pursuant to s.28 of that Act the Criminal Injuries (Compensation) Act 1976 continues to have effect to and in relation to an injury occurring before the



commencement of the later Act.	Henc I proceed on the basis of the applicability of the earlier Act which contains no limitation period for the institution of proceedings.

I am satisfied that the respondent was convicted cf an offence which had resulted in injury to the applicant and accordingly the sole question to be determined is the amount of compensation to be awarded to the applicant.

As Forster C.J. observed in Davey v Haidukewicz (1980) 4 N.T.R. 40 at p.41:-

"How should the assessment of the proper sum be approached?	It seems clear from in Re Poore (1973) 6 SASF 308;	Re Zlatko
Repic (1973) 6 SASR 319, ar:d Re Sargeant
and Re Farrelly (1973) 6 SASR 321, that the court should assess what would be payable according to the principles applicable to an award of damages in a civil suit and that this may include aggravated damages.	I was not asked in this case to include an element for aggravated damages and I therefore do not do so.	I should, therefore, assess the compensation as if it were an award of damages in the ordinary way.	If this sum is less than $4,000 I should award that sum, and if it exceed3 $4,000 I should award $4,000."



In an earlier case cf S. v Turner (1979) 1 N.T.R.
17 at page 23, Muirhead J. said:-


"In determining the amount of compensation, there is no question of aggravated or punitive damages



(Re Sargeant and Farrelly (1973) 6 SASR
321) nor should the maximum sum payable be regarded as the top of any scale, the appropriate sum for the worst injuries; rather it signifies a limit of jurisdiction:	R v Forsythe.	In R v Fraser, supra, Wootten J stated ([1975] 2 NSWLR at 526):		'The question I have to consider in the first place, having regard to the limit on the jurisdiction
... is whether the appropriate compensation to award in this case is less than $4000 for 'injury'.	Unless I am of that view ... it is not necessary for me to endeavour to put any particular figure upon the compensation for injury.' This appears to be the logical and correct approach."



With great respect to Muirhead J., I prefer the approach of Forster C.J., who recognized that the "compensation" in the section includes aggravated damages by following In Re Sargeant and In Re Farrelly (supra).

The applicant was born on 4 November 1915 in Rotterdam, Holland, and is now an aged pensioner, aged 70 years.	At the time of the offence he was employed as a cleaner at the Rapid Creek flea market and customarily worked from midnight on Sunday evenings for two or three hours doing cleaning work.	At about 2 a.m. on Monday, 22 June 1981, he was working in his jot as a cleaner and had nearly finiEhed.	He was about to go and get some tools from a small store in the passageway of the Rapid Creek supermarket premises on Trower Road, Rapid Creek, when he saw a person whom he later identified as the respondent.



The applicant was about to walk up some steps when he was struck on the head with some type of tool or implement.		He fell down and knocked his head on the cement steps.		He saw the respondent standing over him with an iron bar in his hand.	It was about 2 feet long.	The respondent grabbed the applicant's right hand and said, "You lay still, you are bleeding heavily.	I am still going to kill you."	The applicant feared that the respondent was intent upon carrying out his purpose.		The applicant pleaded with the respondent not to kill him and told him that he had a wife and child to look after.	The respondent then said, "I could not care less.		I want all your money and  all  the keys from all the shops."		The applicant managed to free himself from the respondent's grasp and ran out of the arcade with the respondent followi s with the iron bar still in his hand.			The applicant sought refuge in a house across Trower Road but no-one answered his calls for help.		The respondent overcame the applicant again and started punching him in the face and in the head but the applicant managed to escape once again.		The applicant collapsed shortly afterwards and was conveyed to the Darwin Hospital by ambulance.	He recalls having had sixteen stitches across the top of his head and five stitches in his forehead.		He remained in hospital until 24 June 1981.	He now has an eight centimetres scar across the tap of his head which can be seen as he is nearly bald, and there is still a small bump there.		His head is still very sore and it becomes



more painful when he is out working in the sun.	When   he does gardening and is otherwise engaged in outdoor activity he has to wear a cap.	There is still a  scar  on  his forehead but has reduced in size to one centimetre in length diagonally across the left side of his forehead.		He also still has a scar on his left cheek near the nose, measuring about four centimetres in length commencing near the bridge of the nose down under his left eye.	Even now he suffers from headaches, mainly in the morning and especially when he is out in the sun.	He simply takes panadol for this complaint as an analgesic.	He also suffers from slight dizziness, again when he is working outside.	Although the applicant has not had any nightmares as a result of his experience, he nevertheless had a fear of death during the time that the respondent assaulted him.		I accept without reservation the applicant's evidence on all matters to which he has deposed in his affidavit.	I should mention, however, that I found the affidavit of David Jeffs, who described himself as the Assistant Regional Medical Director of the Royal Darwin Hospital, as singularly unhelpful.	In particular, his report was perfunctory in the extreme since, apart from outlining the nature of the applicant's injuries
and discounting the presence
 Q_;._c
 fractures of the skull and

the applicant's right elbow, there was simply no basis which enabled me to make a proper assessment of the nature and extent of the applicant's injuries.	I therefore adjourned the hearing of the application to enable the applicant's



advisers to provide me with a further medical report to substantiate the applicant's present complaints and to link them with his original injuries.	This evidence is now forthcoming in the form of a report from Dr. F. Hauge, dated
27 March 1986.	I set out the contents of this report in full:-



"This man claims that until 1981 he enjoyed good health. At that time he was hit over the head with a metal bar which resulted in a hospital admission for three days.

He claims no Xrays were taken and he suffered 'concussion'.	I have no hospital notes relating to that time.

He now states that he suffers headaches three er four weekly, these being worse if he is exposed to sunlight. He is a little tender on the pc terior scar on his scalp.	Other than these symptcms he neurologically appears sound.	I do not think further investigation at this late date would be helpful."



It is perhaps not without significance that in s.2 of the Criminal Injuries (Compensation} Act 1976, "injury" is defined as meaning "bodily injury and includes pregnancy, mental shock and nervous shock".	pplying the precepts laid down by this Court on the issue cf compensation under that Act, and including an element tor aggravated damages because of the threats of death mad in circumstances when the victim quite justifiably thought they were real,	I consider that a fair and reasonable assessment of compensation is in the region of $5,000;	but since it



exceeds the statutory jurisdictional limit of $4,000, there is no need for me to do otherwise than be satisfied that my assessment exceeds the statutory limit.	I have not been informed and do not know whether there is any additional claim for what would ordinarily be termed special damages, but in view of my assessment that is little to the point.

In all the circumstances I award the applicant
$4,000 by way of compensation for the injury sustained by reason of the offence and, in doing so, I take into account not only his pain and suffering and mental shock at the time of the commission of the offence, but also the headaches and occasional dizziness from which he has suffered and still suffers since that time, as well as the element of aggravated damages to which I have referred.

It now remains for the applicant to apply to the Administrator for payment of the sum so specified pursuant to s.5 of the Act.	It also remains for the applicant to apply, pursuant to s.28 of the Crimes (Compensation) Act, to the Minister for payment of such an 2mount by way of costs as the Minister thinks fit.	In orcer to assist the Minister in his determination, I conm nd to the applicant's advisers that a bill of costs in taxable form be presented to the Master for taxation on a party-and-party basis.

