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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No.131 of 1988
 





REGINA
-v-
MICHAEL ANTHONY LEWIS



CORAM:	Kearney J.



REASONS FOR JUDGMENT
(Delivered 30 June 1989)

The prisoner has been sentenced for possessing cannabis for the purpose of supply to another, an offence under s.66(2)(c) of the Poisons and Dangerous Drugs Act (herein "the Act"). The Crown sought the forfeiture of two sums of money, $750 and $2000, in the form of banknotes found in the prisoner's flat during the course of the raid in which he handed over the cannabis to the Police. I now rule on the forfeiture application.

The nature of forfeiture is discussed by Kay J in Re Levy's Trusts (1885) 30 Ch. D. 119 at pp.124-5. It is an ancient concept; it may be seen in the Old Testament in the case of the ox who  gored  see Exodus 21:28.  See its history as traced by O.W. Holmes in "The Common Law" (1968 ed.) at pp.23-4. The modern statutory provisions for








forfeiture relied on by the Crown are contained in ss.79 and
77 of the Act, viz:-


"79.	FORFEITURE OF DRUGS, etc.


(2) Where a person is convicted of an offence against this Act, the court by which he is convicted may order that any money ••. that relates to that offence be forfeited to the Crown.


	For the purposes of this section, any money, moneys worth, valuable security, acknowledgement, note or other thing shall be taken to relate to an offence -


	if it is an article referred to in section 77(1)(b);


	if it was used in the commission of an offence against this Act;


	if it was received or acquired directly or indirectly as or from the proceeds or part of the proceeds of the sale of ... cannabis; or

(d)	... II .


77,	SEIZURE OF SUBSTANCES
	A member of the Police Force may seize -



	money ... -
	found	in	the possession of a person or at his disposal; or
	found as the result of a search,

being  money  that  that member  has reason to suspect was received or acquired by a person directly or indirectly as
the proceeds or part of the proceeds of

the supply of mine)
 cannabis."	(emphasis



Section 79(9) of  the Act is a deeming provision. It provides in effeqt that when specific money is sought to be forfeited under s.79(2), and certain circumstances are proved to exist, that money must be taken to "relate to" the prisoner's offence and is liable to forfeiture.

The first of those circumstances is set out in s.79(9)(a) read with s.77(1)(b). I consider that  "money"  may be an "article" for the purposes of s.79(9)(a); as McNair J said in City of London Corporation v Appleyard (1963) 1 WLR 982 at p.990:-

"Bank-notes are in their ordinary meaning, articles of value."



The combined effect of these two provisions is that if the seized money was found in the possession of the prisoner, or by a statutory search, and the Police Officer who seized it had reasonable grounds to suspect that it was received from the supply of cannabis, that money must be taken to "relate to" the actual offence of which the prisoner was convicted (in this case, possession of cannabis for the purpose of supply, a quite different offence). It can readily be seen that the creation of an irrebuttable presumption on such a

basis may have draconic results; a combination of a reasonable suspicion, no more, that the money was obtained by a specific criminal offence, together with a subsequent conviction for a different criminal offence under the Act, gives rise through the presumption to the possibility of forfeiture of the money. Compare, for example, the forfeiture provision in s.43 of the Powers of Criminal Courts Act 1973 (U.K.), where a court must first be satisfied that the property in question was used or intended to be used to commit, or to facilitate the commission of, some offence.

Mr Karczewski also relied on the circumstances set out in paras (b) and (c) of s.79(9). I consider that the appropriate standard of proof of the circumstances referred to in s.79(9) is the balance of probabilities, in the sense used by Dixon Jin Briginshaw v Briginshaw (1938) 60 CLR 336 at p.368. It suffices to say that I am not satisfied on the balance of probabilities in that sense that either of the circumstances set out in paras (b) or (c) have been proved as far as concerns these 2 sums of money. Accordingly, I discard circumstances (b) and (c) from consideration.


Only money which "relates to" the specific
 offence
of	which	the	prisoner	was	convicted,		is	liable forfeited under		s.79(2).		A	question	arises	as
 to be
to	the
meaning	of "relates to".	I turn to some of the cases where this protean concept has been discussed.

[His Honour then referred to Tooheys Ltd v Commissioner of Stamp Duties (NSW) (1960-61) 105 CLR 602 at p.614 (per Dixon CJ), 616 (per Kitto J) 620 and 623 (per Taylor J) and 624 (per Windeyer J);; Rein v Lane (1867) LR 2
QB 144 at p.151 )per Blackburn J); Pioneer Concrete (Qld) Pty Ltd v Brisbane City Council (1983) 44 LGRA 346 at p.357 (per Stephen J); R v Menocal (1979) 1 QB 46 (CA) and  (1980)
AC 598 (HC); R v Cuthbertson (1981) AC 470 at pp.480, 483-4 (per Lord Diplock) and 487 (per Lord Scarmon); R v Cardiff Crown Court; exp. Jones (1974) QB 113 at p.123 (per Boreham J); R v Smith (Martin) (1975) QB 531 at p.542 (per Lord Denning MR); R v Sheffield Crown Court; exp. Brownlow (1980) 1 QB 530 at pp.539-540 (per Lord Denning MR) and 544 (per Shaw LJ); In re Smalley (1985) AC 622 at pp.642-3 (per Lord Bridge); Seidler v John Fairfax & Sons Ltd (1983) 2 NSWLR 390 at p.393; and continued:]

In R v Mackie (1982) 18 NTR 42, a case in this jurisdiction involving the possession of cannabis for supply contrary to the (now repealed)  Prohibited Drugs Act, O'Leary J (as he then was) said at p.47:-

" for an order of forfeiture to be  made,  the thing to be forfeited must relate to the offence of which the defendant has been convicted. I must now consider the nature of the relationship that must be shown. The words 'that relate to that offence' in s.17(2) I take to mean no more than that the thing sought to be forfeited must have some connection or relation to the offence under the Act of which the defendant has been convicted." (emphasis mine)

His Honour ordered that a vehicle being used to transport cannabis should be forfeited, on the basis that it could fairly be said to relate to the offence of which the prisoner was convicted, in that it was used in the commission of the offence. The Crown also sought the forfeiture of $1000 cash found in the vehicle; as to this application his Honour said at p.47:-

11	the	only	evidence	that	might connect [the
$1000] in some way with any offence under the Act is the evidence in which the defendant himself said that he had no source of income besides growing cannabis, and the last time he had another source of income was about two years ago. It may be that that also was the proceeds or part of the proceeds of the sale of cannabis, though it may also have been savings from former years or it may have come from some other source of which I am unaware. The evidence does not enable me to say one way or the other, or indeed to be satisfied that it has any sufficient connection or relation to either of the offences of which the defendant was convicted. I therefore make no order in relation to that sum of money." (emphasis mine)


There was a deeming provision in the Prohibited Drugs Act, but there is a significant difference between s.16(1)(cl of that Act with which his Honour was concerned in Mackie, and s.79(9)(a) and 77(1)(b) of the Act. The Prohibited Drugs Act provided:-

"17.	FORFEITURE


	Where a person is convicted of an offence, the court may order that any money ... that relates to that offence be forfeited to the Crown.




	For the purposes of this section, any money, money's worth, security, acknowledgement, note or other thing shall be taken to relate to an offence


	if it is an article	seized	pursuant	to section 16(1)(c);




16	SEIZURE OF DRUGS, etc.
(1)	A member of the Police Force may seize -


	where	a	person	is	apprehended	for	a breach of the Act, an article -
	found	in	the	possession	of	that person; or
	found as the result of a search,


being an article that is of a type used in the production, preparation, manufacture, consumption, smoking or administration of ... cannabis."


On contrasting ss.17(9)(a) and 16(1)(c) of the repealed Act with ss.79(9)(a) and 77 (1) (b) of the Act (p.2) it  can  be seen that the deeming provision in the Act is much wider in scope than in the repealed Act, both in its litmus test of reasonable suspicion and in the articles which it comprehends. As stated on p.3, I consider money is included in the description "article" in s.79(9)(a) of the Act, though clearly enough it was not intended to be included in the word "article" as used in s.16(1)(c) of the repealed Act. O'Leary J appears to have been of that view in Mackie

(supra); certainly his Honour did not seek to rely on the deeming provision in s.17(9)(a) of the repealed Act in relation to the sum of $1000 sought to be forfeited.

I consider that the phrase "relates to" in s.79(2) should be construed widely, approaching its construction on the basis set out by Blackburn Jin Rein v Lane (supra) at p.151, viz:-

" you are not only to look at the words, but you are to look at the context, the collocation, and the object of such words relating to such a matter, and interpret the meaning according to what would appear to be the meaning intended to be conveyed by the use of the words under such circumstances."


As to the object of s.79(2) of the Act, see p.11.


I turn to the evidence. In terms of s.77(1) to "seize" involves the forcible taking of possession; see Johnston v Hogg (1883)  10 Q.B.D. 432 at p.434, per Cave J. I find that Detective Clarke had seized the 2 sums of money in  question  pursuant  to a Search Warrant issued to him on
15 January 1988 (Exhibit PS). Clause (d)(ii) of the Search Warrant authorized him to seize any money found by search at the prisoner's flat which was suspected of being the proceeds  of the sale of cannabis.  The evidence is that the
2 sums were separately found in the  prisoner's  flat  by  2
different  Police  Officers.  They each passed the banknotes








to Detective Clarke who was acting as the Exhibits	Officer. He took them with him to the Police Station.

The fact that there was evidence that the prisoner had given differing accounts as to where he had obtained this money, and that the jury may have disbelieved his account that he had borrowed it from his brother, does not establish on the balance of probabilities in the Briginshaw sense, to my mind, that he had obtained it by supplying cannabis. I do not consider that the prisoner bears the legal burden of proving that he came by the money by some lawful means.

Mr Karczewski submitted that money liable to forfeiture does not have to relate to the particular offence for which the prisoner has been convicted. Ultimately, it must so relate, in view of the explicit words "that offence" in s.79(2). It is correct however that by virtue of s.79(9)(a) money seized is irrebuttably presumed to relate to the offence of which the prisoner was convicted, once it falls within s.77(1)(b), which relates to a different offence.

The first question therefore is whether on the evidence Detective Clarke suspected on reasonable grounds that this money was received or acquired by the prisoner from the supply of cannabis. I have no doubt that Detective

Clarke held that suspicion and that in light of the quantity of cannabis found in the prisoner's flat and the note in the garbage bin, his suspicion was based on reasonable grounds. Section 79(9)(a) then applies, with the result that this money must be taken to relate to the offence of which the prisoner was convicted, for the purpose of s.79(2): accordingly, it is open to this Court to order that it be forfeited to the Crown.

I am not aware of any provision corresponding to s.79(9) of the Act in the drugs legislation of the States; they contain differently-worded provisions for forfeiture. See, for example, s.33(1)(c) and (d) of the Drugs Misuse Act 1986 (Q'land) providing for the forfeiture of property "used in connexion with the commission of such an offence" and for the forfeiture of "the proceeds of such an offence". The draconic effect of s.79(9) of the Act is that there may well be, in fact, no real or substantial connexion between the offence of which the prisoner was convicted and the money sought to be forfeited; cf. de Courtenay (1985) 15 A Crim R 263, a case on somewhat similar facts, the result of which turned on the differently worded Misuse of Drugs Act 1981, (W.A.), which requires a direct relation between the money found and the offence charged before forfeiture is open, and institutes a different legal regime for the forfeiture of "connected property". However, the effect of s.79(9)(a) is that the seized money is deemed to have a material

connection with the prisoner's offence. It would be desirable to know more precisely the association or
connexion which the money seized has with that offence, connoted by the fact that it "relates to" it.

It is necessary to form a view as to the object of s.79(2); I respectfully agree with the observation of Asche CJ in Everall and Lozuet (1987) 30 A Crim R 207 at p.210:-

"The object of s.79(2) of the Poisons and Dangerous Drugs Act seems quite straightforward. It is to enable the Crown, as a function of its duty to deter those trading in drugs, to seize or obtain for the public purse such profits or securities which dealers in drugs have obtained from their dealings."


That is to say, forfeiture under s.79(2) serves as a means of stripping drug traffickers of their profits; it is not limited in some way as is, for example, s.27 of the Misuse
of Drugs Act	(U.K.).
the convicted offender.
 Clearly,	it is also a punishment of


I accept Mr Schneider's submission that the Court has a discretion under s.79(2) whether or not to order forfeiture of money which relates to the prisoner's offence; that discretion should be exercised according to the circumstances of the particular case. The fact that here the money seized must be taken to relate to the offence
' '"'






committed by the prisoner certainly does not ipso facto mean that it must be forfeited. The practical effect of the presumption in s.79(9)(a) is, I think, to throw upon the prisoner an evidential burden of explaining how he came by the money. In practical terms, much will clearly turn  on his explanation. If as a result it is reasonably possible that he came by the money innocently, I do not think the money should be forfeited. A forfeiture provision must in any event be read strictly; see Forbes v Traders Finance Corporation Ltd (1971) 126 CLR 429 at p.442 per Windeyer J. At the same time the intention of Parliament must not be frustrated; see Cheatley v The Queen (1972)  127 CLR 291. The factors to be taken into consideration in exercising the discretion under s.79(2) are not spelled out in the Act; cf. s.34(3) of the Drugs Misuse Act 1986 (Q'land) and the observations in R v Ward (1989) 1 Qd. R. 194 at pp.199-200 per Carter J. But that legislation involves a  very different approach.

In light of the fact that the money seized must be taken to have some association or connexion with the offence of possessing cannabis for the purpose of supply, of which the prisoner was convicted, and in the absence of any material before the court other than his explanation that he obtained the money from his brother - an explanation which I do not consider credible and which I reject - and in light of the purpose of s.79(2) as set out above, I consider that
'	-





the appropriate order in the circumstances of this case is that the money seized be forfeited to the Crown. In coming to that conclusion I have considered, amongst other things, the general background of the accused and whether forfeiture is justified in the circumstances in addition to the sentence already  imposed  on  the  prisoner;  see  R v Good ( 19 8 6 ) 8 2 FLR 418 •


Order accordingly.





