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The plaintiff seeks an injunction restraining the defendant from presenting to this Court a summons for the winding up of the plaintiff until trial of action 594 of 1988.

On or about 22 February 1989 the defendant caused to be served on the plaintiff a demand for payment of "the sum of $232,818.06 plus interest at 2% per month from
4 August 1988 until payment being the undisputed amount owing under and pursuant to a written agreement" between the defendant and the plaintiff made on or about 3 December 1985.


Section 364(1)(e) of the uniform Companies legislation provides that the Court may order the winding up of a company if it is unable to pay its debts.	Section 364(2) deems a company to be unable to pay its debts, if it fails to pay a sum or to secure or compound for it to the reasonable satisfaction of the creditor for 3 weeks after service of a demand.

The plaintiff is entitled to dispute the debt demanded and upon which the winding up summons is threatened, and if the dispute is genuine and based on substantial grounds, or if the plaintiff has a genuine cross-claim against the defendant based on substantial grounds, which equals or exceeds the defendant's debt, the court may grant the injunction restraining the filing of a
winding up summons. These propositions are well known and I do no more than refer to the extensive review of the law set out by McGarvie J. in Fortuna Holdings v Deputy Commissioner of Taxation (1976) 2 ACLR 349 at pp. 361 - 364.

Before restraining the filing of a winding up summons I need to be satisfied on the material before me that it is unlikely that a winding up order would be made by any judge in the exercise of his discretion (Fortuna
p. 369).
At pp. 376 - 379 of Fortuna the learned Judge set out the basis of the exercise of power to restrain the presentation or advertisement of a petition, that is, the irreparable damage which might be done.

"If there is a real risk of damage being done by the mere presentation or advertisement of the petition and the court presented with the petition would not, or would not until after clarification of a disputed claim, make a winding up order, the risk of damage may be avoided by restraining the presentation or advertisement of the petition.
Usually the damage to be avoided is the damage to the company through the diminution or loss of its commercial creditworthiness resulting from public knowledge of the commencement of winding up proceedings.	If there is no real risk that public knowledge of the presentation of a winding up petition would cause damage to a company the basis for restraining presentation of a petition is absent.	There would usually be no real risk of damage to a company which has no commercial creditworthiness or to a company of a type, or with commercial activities of a type, unlikely to be affected by loss of public confidence in the company.		The principle is usually stated as applying in cases where the presentation of a petition might produce irreparable damage to the company.		In the passage in his judgrnent in Charles Forte Investments Ltd v Amanda [1963] 2 All ER 940; [1964] 1 Ch 240 at 257-8 Williner LJ seems to have contemplated that something less than irreparable damage would suffice.	In other cases the principle has been stated and applied without insistence that the damage be irreparable.	If it is not essential that the damage be irreparable I consider that it would, at least, need to be damage which is significant and substantial.

It is primarily for the purpose of assessing the reality of the risk of damage through the mere presentation of a petition, that courts take into account the solvency of the company in considering whether to restrain presentation of a petition.

It was on this basis that Lucas Jin	Community Development Pty Ltd v Engwirda Construction Co [1968] Qd R 541 refused to restrain the advertisement of a petition against an insolvent
company.	He said: "What irreparable injury can then be done to an insolvent company be the advertisement of a petition for a winding up order? It must be borne in mind that I am not investigating these matters for the purpose of deciding whether or not a winding up order should be made; I am investigating them for the purpose of ascertaining whether or not a person who asserts that he is a creditor or contingent or prospective creditor, should be allowed to prosecute his right to have the company wound up if it is insolvent.""


It seems to me that these general matters going to the exercise of the Courts discretion upon an application such as this are no more than particular examples of the matters which a Court takes into account in the exercise of its discretion to grant interlocutory injunctions generally. The first enquiry is whether the plaintiff has made out a prima facie case in the sense explained by the High Court in Beecham's Case (1968) 118 CLR 618 at 622, and the second goes to the balance of convenience (at p. 623) (and see the conclusion arrived at in Fortuna at pp. 379 - 380).	To these considerations might also be added, in appropriate cases, other matters going to discretion such as delay on the part of the company.	The availability of a more
suitable alternative procedure to the creditor to establish the disputed debt is a circumstance going to the blance of convenience which may justify the Court enjoining the creditor from further proceeding with a threatened winding
up summons (Fortuna p. 359).






The summons seeking the injunction was taken out in proceedings commenced by Originating Motion, by which the same relief is sought.	That is, if the order sought on the summons is made, it effectively provides the relief sought on the Motion.	That is not any longer a bar to granting the relief (Meagher Gummow and Lehane, Equity Doctrines and Remedies, para. 2173).	However, it seems to me that in those circumstances particular regard should be had to the weight to be attached to matters deposed to in an affidavit upon information and belief (r. 43.03).	Special attention should be paid to compliance with the rule requiring that the grounds of such information and belief be set out.
Afterall, the interlocutory application, if successful, achieves the end result sought on the Motion, and at a hearing on a Motion such evidence would not be received, except by consent.

There is no objection to the form of the demand.	I note that it is headed "Companies (South Australia) Code, Section 364, Demand", and that the application to restrain the filing of a winding up order is made in this jurisdiction.	The demand also directs the attention of the plaintiff to the provisions of s. 364 and 367 of the South Australian Code, and gives notice that if the demand is not met within 3 weeks "this demand may be used to found an application to the Supreme Court of South Australia for the winding up" of the plaintiff.	The evidence of a director of
the defendant is that the defendant authorised its solicitors to sign a notice pursuant to s. 364(2)(a) of the Companies (South Australia) Code, and thereafter to take all such steps as may be required upon such notice, including an application for the winding up of the plaintiff.	It appears that the registered office of the plaintiff is in South Australia but that it carries on business in the Northern Territory.	The plaintiff has its registered office in the Territory and carries on business here.	The debt alleged to be due by the plaintiff to the defendant arose from a contract between the parties in respect of work carried out in the Territory and there are proceedings in the Court relating to it.	The defendant not having taken any point in relation to jurisdiction, I proceed upon the basis that there is no bar to this Court's entertaining the application.

The evidence put forward by the plaintiff was comprised in an affidavit sworn by its solicitor.	Reference was made to the pleadings in action no. 594 of 1988 (in which the defendant herein is plaintiff, and the plaintiff is defendant).	A request for particulars of the defence and the particulars supplied were annexed together with copies of correspondence between the parties and solicitors for the parties.	It was asserted that presentation and advertising of a winding up summons would cause irreparable damage to the plaintiff, that the pleadings disclosed that the debt
was disputed, and that there is an alternative suitable procedure available.

The solicitor swore that the facts deposed to were of her own knowledge except where it otherwise appeared.	It was not an affidavit based on information and belief and the deponent was not called for cross-examination.

Neither in that affidavit nor in any other evidence was there any express verification of the facts set out in the defence, nor was there any evidence that the plaintiff is solvent.

The defendant's evidence was comprised in an affidavit sworn by one of its directors.	He referred to the pleadings, including an amended Statement of Claim and said "I have personal knowledge of the matters pleaded in the Amended Statement of Claim and verify the cause of action in action no. 594 of 1988 by the defendant against the plaintiff", and in particular the contract alleged, that pursuant to the terms of the contract the defendant submitted to the plaintiff a statement of the cost of the works and fees due to the plaintiff, and that in breach of the terms of the contract the plaintiff failed to pay to the defendant the sum of $657,925.26, the amount claimed in that action, and that the sum remained due and owing.	He further deposed that in his belief the defendant (the plaintiff
here) had no defence and that it was defending for the purposes of delay only.	The amendments to the original Statement of Claim relate to another aspect of the dispute between the parties and is of no concern on this application.	Neither in that affidavit nor in any other evidence did the defendant touch upon the solvency of the plaintiff.

Neither party put before me any evidence of the contract alleged to exist between them giving rise to the action, except in so far as it appeared from the pleadings and particulars.

I turn to the pleadings.	In this part of these reasons I refer to the parties as plaintiff and defendant in action 594 of 1988.

	Paragraphs 1 and 2 of the Statement of Claim, going to formalities of incorporation of the parties, are admitted in the Defence.


	In paragraph 3 the plaintiff says that the parties entered into a contract whereby the defendant retained the plaintiff to provide certain management services and exercise certain functions as a construction manager in respect of the construction of an office retail building in Alice Springs.	So much is admitted in the Defence.
	Particulars of the contract relied upon by the plaintiff are given, namely, a written agreement in the form known as "CMl November 1984", a letter dated 20 November 1980 from Les Platt Architects, on behalf of the defendant to the plaintiff, to the extent that the terms therein provided are incorporated by reference to paragraphs 2, 3, 6 and

12 of the written agreement and a letter dated
3 December 1985 from the defendant to the plaintiff to the extent that the terms therein provided are incorporated by reference to paragraph 16(a)(ii) of the written agreement.	The defendant denies that the particulars of the contract alleged are fully or accurately set out.

The plaintiff requested further and better particulars of the contract alleged by the defendant.	The reply was that the contract alleged by the plaintiff had been varied and the defendant was unable to give full particulars of each and every variation as those variations were entered into between the plaintiff and the defendant's architect.	I find that surprising.	The defendant however referred to certain letters and a meeting.

	Certain clauses of the written agreement were set out in the Statement of Claim.	The effect of them

seem to be that upon the plaintiff submitting to the defendant a statement of costs and fees, the defendant shall, within a period provided for, pay the plaintiff the costs and fees, and in default of payment within the period allowed, the plaintiff shall be entitled to interest thereon at the rate of 2% per month.	The defendant admitted that the clauses alleged to be contained in the written agreement were contained in it.

	The plaintiff next alleged that pursuant to the terms of the contract, it submitted to the defendant on or about 27 July 1988 a statement of costs and fees, and that in breach of the terms of the agreement the defendant failed to pay

$657,925.26 referred to in the statement.


The defendant admitted that the plaintiff forwarded to its architects a letter dated 27 July 1988 but otherwise denied those allegations of the plaintiff.	When asked for further particulars as to its failure to pay the sum in question, the defendant said that it "simply denies being in breach of the relevant provision" of the agreement, as set out in the Statement of Claim, admitted not having paid the sum and asserted that in not having done so it is not in breach of the terms of the contract.
	The Statement of Claim then alleges that the defendant wrongfully refused to pay the sum to the plaintiff on the ground that the defendant's architect will not certify for payment of that amount.	The defendant admitted that its architect refused to certify for payment but otherwise denied the allegation.


	The··plaintiff then formulated its claim in the sum referred to and for interest.	The defendant denied liability.


	By its defence, the defendant then raised against the plaintiff claims based upon alleged breaches of professional skill and care, a duty of care, breach of contract and negligence.	Particulars are given. The defendant claimed a set-off by way of liquidated damages for delay on the part of the plaintiff in the sum of $54,000, and

counter-claimed as follows:


	$54,000 for liquidated damages for delay.



	$30,000 for the estimated cost of correcting defects in the work.


(cl	$67,500 as damages for failure by the plaintiff to carry out its duties.

	$168,866 full particulars of which had been previously given.



	$29,741.20 relating to certain glazing, particulars of which had been previously given.


	$55,000 as alleged liquidated damages claimed to be owing to the plaintiff.


	$20,000 as additional ceiling costs as claimed by the plaintiff.


The total of those claims by the defendant against the plaintiff is the difference between the plaintiff's claim in the action and the amount the subject of the demand.

The defendant, by its reply, denied the plaintiff's claim against it as formulated in the Defence and subsequent particulars.

I now revert to the description of the parties as plaintiff and defendant in these proceedings.
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It seems to me that the plaintiff's denial of liability to the defendant can only be based upon its assertion (express or implied) in the pleadings that in some way the plaintiff by its agent, Les Platt Architects, had a contractual right to refuse to certify for payment of claims made by the defendant, and that there had been a refusal such as to absolve the plaintiff from its liability to pay the sum claimed.			The defendant says that a refusal to pay on that ground is wrongful.		There is no evidence before me which would assist in determining whether or not there is a substantial ground for disputing the debt on that ground.	A Court in proceedings such as this is not precluded from going into such a matter, on the evidence, at least for that purpose.	(Welsh Brick Industries Ltd (1946) 2 All ER 197 at 198; Kolback Securities Ltd v Epoch Mining (1987) 11 ACLR 630 at p. 633).	The Court may or may not finally determine the matter, that would depend upon the complexities or lack of them, but if a company seeks to restrain the filing of a winding up summons it bears the onus of showing that the debt claimed is genuinely disputed on substantial grounds (Fortuna p. 377).	A Court may arrive at that conclusion without finally determining the issue giving rise to what is claimed to be the substantial grounds.	It cannot, however, go even that far if there is no evidence to support the grounds of the defence.	Pleadings of themselves do not provide any such evidence.	They may show the grounds of the defence, and indeed must, but there has to be evidence that

13

the plea in defence has substance.		The plaintiff refers to a letter written by the defendant to Les Platt Architects dated 27 July 1988 in which it requested them to issue a certificate for the amount claimed in that letter, which is the amount claimed in the action.	That does not go so far as to prove that in the absence of such a certificate the amount claimed is not payable.

I am not satisfied that the debt demanded by the defendant is disputed on genuine and substantial grounds, hence I do not think it is unlikely that a winding up order would be made.

There is no need to consider whether the monies claimed by the plaintiff from the defendant in the action are genuinely claimed and based upon substantial grounds. The defendant is content to demand the difference between the sum of those monies and the debt claimed by it as being an indisputable debt due to it by the plaintiff.	The plaintiff also says by its counsel in argument that the quantum of its claims against the defendant as set out in the Defence may be increased.	That might be so but for the reasons given I do not think that that bald assertion provides substantial grounds.

The plaintiff also argues that there is a suitable alternative procedure by which this dispute between the

14


parties can be resolved, other than in winding up proceedings.	First it relies upon the action already under way and next that it is open to the defendant to apply for judgment for that part of its claim to which it says there is no defence (r. 22.02).	As Needham J. observed in Patrick Carr v Marosszeky (1982) 7 ACLR 59 at 63, a petition to wind up should not be lodged where there is a dispute suitable for resolution by a common law action (see also Fortuna
p. 359). The rule may well enable the defendant to apply for judgment for that part of the claim not apparently in dispute (Associated Bulk Carriers v Koch Shipping (1978)
2 All ER 254), but I do not decide the point.	I do not
consider that the argument going to the alternative method of resolving the dispute applies in the circumstances of this case.	There is no relevant dispute.	The mere fact that there is a dispute upon the pleadings does not convert the debt into a disputed one for the purposes of this application.

Given the views I have expressed it is not strictly necessary for me to consider another issue raised in argument, that is, what is the relevance of the plaintiff's solvency or insolvency and upon whom does the onus rest in that regard.	The relevance of that question is explained in the extract from Fortuna set out above.	Put simply, it is that a solvent company may suffer irreparable damage if a winding up summons is filed and advertised, where the debt






claimed is genuinely disputed on substantial grounds.	If there is no such dispute, the question of solvency or otherwise does not arise (Club Marconi v Rennat Constructions (1980) 4 ACLR 881 at 887).		That is the case here.	The consideration is irrelevant.	I should add that it seems to me that where a demand is made under s. 364 of the Code, failure to comply with it leading to a presumption that the company is unable to pay its debts, then if there is a dispute as to the debt, it lies upon the company to overcome the presumption, that is, to show that it is solvent (e.g. see Grant Matich v Toyo Menka Kaisha (1978) 3 ACLR at p. 378); to the contrary where an applicant for winding up relies upon the ground that the company is unable to pay its debts without the benefit derived from a statutory demand (e.g. Welsh Brick Industries at p. 197).

The application is dismissed.

