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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA


No. PR22 of 1994



						IN THE MATTER of 

						THE ESTATE of the Late
						DONALD HAROLD BONSON





CORAM:   MARTIN CJ.



	REASONS FOR JUDGMENT

	(Delivered 7 April 1995)



		These are the reasons for the order made at the conclusion of the hearing on 16 March that probate be granted of the will of the above-named deceased executed on 3 June 1993.  That hearing was undertaken as a result of a caveat lodged by a son of the deceased, John Gilbert Bonson, claiming an interest as a son and as a beneficiary of wills dated 28 February 1992 and 3 June 1993, and because he was concerned that the deceased may have lacked testamentary capacity at the time of making the later will.

		There were three major areas of evidence.  The first, from those directly concerned with the taking of instructions from, and witnessing the execution of the will by the deceased.  That evidence points assuredly to the deceased having the required mental capacity to make a will at those times.  The second group of evidence is from members of the family of the deceased, each of whom it might be expected would have an interest in the outcome of the case, and whose recollection of events and observations of the deceased might be coloured by that interest.  The third group of evidence comprised that from doctors which was quite unsatisfactory to raise even a doubt as to the deceased's testamentary capacity at the relevant time.

		The conduct of the hearing became more difficult than it ought to have been because of the failure on the part of the caveator to abide by orders made in November 1984 going to the filing and service of affidavits, the raising of objections and requiring attendance of witnesses for cross-examination.  Because counsel for the applicant Public Trustee indicated that she had obtained instructions, and affidavits in response to those very lately filed on behalf of the caveator  would be available within a short time after the time set for the commencement of the hearing, and because there was no particular prejudice pointed to as a result of the caveator's failure to abide by the orders of the Court, I was prepared to permit the affidavits which had not been filed and served in accordance with the orders previously made to be filed and served.

		Mr John Flynn, who at all relevant times was Public Trustee of the Northern Territory, and who had known the deceased for some thirty years, met with him occasionally on social and chance occasions.  He knew him well enough to stop and talk with him.  In January 1992, the deceased gave instructions to Mr Flynn to prepare a will by which he left his only substantial asset, a house, at 25 Henry Street, Stuart Park, to his wife Patricia and son, John Bonson, the caveator, as joint tenants and bequeathed the remainder of his estate, comprising principally cash at a bank, to his wife.  At the time of giving those instructions the deceased told Mr Flynn that he was leaving the house to the caveator in that manner so that his wife would be looked after by the caveator. It was Mr Flynn's understanding, and confirmed in other evidence, that at that time the caveator was living in the house with his parents.  Contrary to general expectations, Mrs Bonson died in May 1993.  Mr Flynn recalls that shortly before 3 June he received a telephone call from a woman whose name he did not then remember informing him that the deceased wanted to change his will and asking if arrangements could be made for the deceased to call and see Mr Flynn.  Mr Flynn knew that the deceased was, as he put it, "pretty frail", and that Mrs Bonson had recently died so made arrangements to visit Mr Bonson at his house.  That telephone call was made by Heather Bonson, the wife of Kenneth Bonson, another son of the deceased.  She had worked in the office of the Public Trustee and was there at the time that the deceased made his will in 1992.  According to her, the deceased had indicated on 21 April 1993 that he wanted to change his will, but gave no indication as to the nature of that proposed change.  The matter was not discussed at any length.  After Mrs Bonson senior died, she spoke to the deceased again and it was at his then request that she contacted Mr Flynn to make arrangements for the deceased to see him.  According to Mrs Heather Bonson, it was the deceased who initiated the steps with a view to changing his will and nominated the person whom he wished to see, Mr Flynn, in his capacity as the Public Trustee.  Mr Flynn goes on to say that he received another telephone call after making the arrangements to see the deceased at his house changing the place of the appointment to that of another son, Don Bonson, at his home in Coronation Drive, Stuart Park.  He went to that house at the appointed time and the deceased was there together with his son Don, Don's wife Vicki, and another son of the deceased, Ken.  Don Bonson gave Mr Flynn a certificate from Dr Welch to the effect that the deceased was of a sound mind to make a will.  Further reference will be made to the certificate later, but Mr Flynn says that it surprised him as he saw nothing which would raise any doubt in his mind as to the deceased's mental capacity.  He saw the deceased alone and took his instructions which were that he wanted to change his will and leave his house to all of his children.  The deceased told Mr Flynn that he wanted to make the change because his wife had died and everybody should be treated equally.  He was asked by Mr Flynn whether in the event of any of his children pre-deceasing him, he wished to leave that person's share to their children and the deceased dismissed the idea.  Mr Flynn suggested that instead of naming all the children, it could be simply provided in the will that the property was to go to the children who survived him, but the deceased said he wanted them all named.   Mr Flynn was aware that the deceased had twelve children and when he asked for their names and dates of birth the deceased told him all of their first names, but in a number of cases he was uncertain of middle names, and did not recall the current surnames that one or two of his daughters were using as they had been divorced or separated. Mr Flynn had no difficulty in understanding the instructions he was given.  The deceased referred specifically to his major asset, his house, and to the fact that he had previously left it to his wife and son John, the caveator, and now wanted to leave it all to the children equally.  He gave a reason for his change of intentions.  The deceased informed Mr Flynn that he would have someone inform him of all the correct names and birth dates of the children, the following day a list containing that information was delivered to Mr Flynn's office, and he instructed Michel Meegan, of the Public Trustee's office, to draft the will.

		On 3 June 1993, the deceased attended at the Public Trustee's office.  He was accompanied by his son, Ken and Mr Flynn says that after the usual pleasantries Ken left the room and Michel Meegan joined him and the deceased with a view to execution of the will.  It has been a practice of Mr Flynn's over a period of 14 years to ask a person about to execute a will if they have read it, if they have understood it perfectly and if it reflected their intentions.  Unless the person answered "Yes" he did not invite them to sign the will in his presence.  Mr Flynn does not specifically recall saying those words to the deceased on 3 June or receiving a positive response, but asserts that because of his invariable practice, and the fact that he witnessed the will, he is certain that he did ask such questions and that the deceased did answer in the affirmative.  It has also been Mr Flynn's practice, if he has any doubts at all about testamentary capacity of a testator, to insist upon a medical practitioner as a witness, and on 3 June when the deceased signed his will in his presence and that of Ms Meegan, he had no such doubts about the deceased's mental alertness or his capacity to understand the nature of what he was doing and to make up his own mind about the contents of his will.  He did not require a medical practitioner to be present. The evidence given by Mr Flynn in his affidavit was not contested and he was not asked to be present to be cross-examined.  At the time of swearing the affidavit Mr Flynn was no longer Public Trustee, but he had held that position for many years prior to June 1993.

		Michel Meegan's evidence was also on affidavit and unchallenged.  At the relevant time she was employed as a legal officer in the Office of the Public Trustee and prepared the will in accordance with the information given to her by Mr Flynn.  She recalls the deceased going to Mr Flynn's office on 3 June and that Mr Flynn asked Mr Bonson to read the will and that he did so in her presence as well as that of Mr Flynn.  She says that Mr Flynn then asked the deceased if he had read it and understood it and she said that the deceased answered "Yes".  She says Mr Flynn also asked Mr Bonson if the will expressed his intentions and if he was happy to sign the will, and that the deceased replied with words to the effect that the will did express his wishes and that it seemed "fair" as it now provided for all his children equally and he would be happy to sign it.  Ms Meegan goes on to swear that the deceased then signed the will in the presence of Mr Flynn and herself, and that the two witnesses signed it in the presence of the deceased and in the presence of each other.  As to the deceased's personal appearance, according to Ms Meegan, he was at that time alert and spoke normally.

		The will is in the form to be expected given the nature of the instructions which Mr Flynn says was given to him by the deceased.  The Public Trustee was appointed executor and trustee and directed to hold the whole of the deceased's estate on trust to be divided amongst those of his children who survive him, and if more than one, as tenants in common in equal shares.  The children are all named.  There are the usual powers which might be expected to be given to a Trustee taking into account the nature of the estate, and the Trustee was authorised to charge fees and duties as prescribed by law.  It bears the signature on each page of the deceased and of two witnesses, apparently Mr Flynn and Ms Meegan.  The date was apparently inserted by the deceased, and his hand writing, including his signature, was what might reasonably be described as being feeble or as giving indications of frailty.

		That is not to be wondered at.  The deceased was born on 11 February 1914, and during the years prior to his death he had suffered a general deterioration in his physical well being. He had undergone reconstruction of his right knee some years ago, but he was resistant to the use of a walking stick, wanting to do without it if he possibly could.  He frequently fell over.  He was described at times as being dizzy, unsteady and confused and there were indications that his memory was deteriorating.  He became more dependent upon members of his family for transport, preparation of food and in relation to the taking of his medication. The care which he needed imposed a strain upon his wife, and as early as February 1992 the deceased was considering moving out of his house and going to stay with other members of his family occasionally to give his wife a break.  He had done that on occasions prior to the death of his wife and after her death he moved out of the flat that he occupied at the house to live with a daughter and son-in-law.  He was visited regularly by nurses who noted his gradually deteriorating physical condition.  

		The caveator and other members of his family joined issue as to the deceased's mental deterioration.  According to the caveator, in early 1992 the deceased was still driving his car, doing his own banking, going to see his general practitioner, Dr Welch, by himself and attending to his own shopping.  He took morning walks, kept up with local and interstate football, did some work about the house and had no trouble holding a conversation, although he sometimes repeated himself.  By early 1993, however, the caveator said that the deceased had stopped driving his car, often forgot to eat, and did not go to see the doctor except with the caveator and no longer did his own shopping.  He had stopped taking his morning walks and lost interest in football.  He no longer did any work around the house and had trouble holding a conversation, in that he forgot names and was less talkative than he had been twelve months before.  There was evidence to show that the deceased maintained control over his bank account and insisted upon drawing cheques as needed himself rather than give authority to anybody else to do so.  There is also evidence that shows that he recognised all of his children and grandchildren until the time of his death, although he would sometimes confuse names.  There is nothing in the evidence from members of the deceased's family which would cause me to think that the deceased was suffering a lack of testamentary capacity at the time that he made his will in June 1993.  Many of his problems were attributable to physical deterioration and the references to occasional confusion, disorientation and loss of memory (with little particularity) is not sufficient to raise a doubt as to the existence of testamentary capacity at the relevant time.  Even if such a doubt arose, then taking that evidence into account along with that of Mr Flynn and Ms Meegan, it would not be enough to defeat the Public Trustee's claim for probate.  Their evidence, which is unchallenged, is quite adequate to enable the inference to be drawn that the testator was of sound mind, memory and understanding at the time of the execution of his will in June 1993. 

		Before turning to the medical evidence it is necessary that I diverge to briefly note some of the other evidence put forward from members of the deceased's family.  Much of it is quite unhelpful, going, it would seem, only to try and raise prejudice in the minds of the Court against the caveator.  There are attempts to demonstrate that because of the perceived manner in which he allegedly treated the deceased, the deceased may well have been disposed to change his 1992 will so as to favour all of his children to the detriment of the caveator.  I am quite unable to draw any such conclusion adverse to the caveator.  On the other hand, although it was never put forward as a basis for the caveat against the grant of probate, during the course of the proceedings counsel for the caveator raised issues which were designed to lead the Court to consider whether the deceased had made the latest will as a result of undue influence exerted by members of his family other than the caveator.  It is easy to understand that the caveator may well have been disappointed to learn of the latest will, and of the loss of a substantial part of his expected inheritance, and this may have been heightened by the fact that after the death of Mrs Bonson senior, the deceased moved out of his house where the caveator lived and moved to the home of other relatives, but there is nothing to suggest that that was undertaken other than at the free will of the deceased.  His wife had just died, Mr John Bonson was apparently the only other occupier of the house, and it is clear that by moving to stay with other relatives the deceased would have more constant care and company. I am no more prepared to find that the other beneficiaries of the 1993 will improperly influenced the deceased to make that will than I am to find that the caveator did anything which would cause the testator to change his will out of antagonism towards him.

		I turn now to the medical evidence as to the deceased's mental condition.  On 26 May 1993 Doctor Welch, who had been the deceased's general practitioner for ten years, prepared and signed the following note: "This is to certify that Mr Don Bonson DOB 11/2/14 was examined by me today and is of sound mind to alter his will".  His notes made at the time of the consultation are: "Letter to say if fit mind (followed by a tick) wants to change / assess his will".  There is some conflict of evidence as to how the doctor came to produce that certificate, and to some extent the circumstances gave rise to the submission by counsel for the caveator going to undue influence on the part of one of the beneficiaries of the latest will, Mrs Carolin, a daughter of the deceased.  Mrs Carolin accompanied Mr Bonson to see Dr Welch on the occasion when the note was written and the certificate given. A dispute arises as to whether it was the deceased who first asked the doctor to prepare the certificate or Mrs Carolin.  She says it was the deceased, the doctor thinks it was her, but with reference to his notes Dr Welch said that his recollection was that the deceased said that he wanted to change his will.  In the end result it does not matter, but I think Mrs Carolin was trying to distance herself from the request which was made for the certificate because it might be thought that if the request came from her, the making of the latest will was not the deceased's idea but hers, or that of other members of the family.  That is a long way from raising undue influence.  The doctor provided the certificate, but it is of no value whatsoever.  In his evidence, the doctor was quite frank in saying that upon his asking the deceased if he wanted such a certificate and the deceased saying that he did, he wrote the brief handwritten statement.  It was done, hurriedly, during busy surgery hours, in the belief that he was assisting the deceased in carrying out his affairs.  The doctor knew that Mrs Bonson had died just over two weeks earlier, and he took it upon himself to think that the deceased possibly had in mind the making of a minor alteration.  The doctor was unaware of the potential implications of the request which was made at the time, that is, that a substantial revision of the deceased's intentions in regard to disposition of his property was in the offing.  In any event, and with respect to the doctor, I doubt that he gave sufficient attention to the material factors which are required to be taken into account in relation to the assessment of testamentary capacity.  He asked no questions of the deceased which would indicate that he was conversant with the matters touching upon testamentary capacity.  According to the doctor, the deceased had suffered a number of medical illnesses, including a minor stroke in 1988, which gave him slurred speech for a short time.  The doctor says that as early as May 1991 he noted that the deceased was depressed and his memory was failing, and in October of that year he made a note when he noticed that the deceased had become completely confused about the use of some medication.  In January 1992 the deceased suffered another stroke which led to disorientation and left-sided paralysis which lasted for about five hours, but by the next day he had made an almost complete recovery.  In February 1992 it was noted that the deceased had fallen over several times while on his regular walks, and he was encouraged in the use of a walking stick.  In April 1992 the deceased came to see the doctor with his son John, the caveator, and it was noted that major problems were poor concentration and poor memory.  The doctor saw the deceased almost every month at that stage, treating him for a variety of physical complaints. In January 1993 the doctor noted his memory was deteriorating and that he called the doctor by another name, even though he knew him well.  The deceased was very frail and he was referred to Dr Mahajani for assessment regarding nursing home care.  It was noted by Dr Welch that the deceased was still living with his wife, but she also being very elderly, was finding it difficult to manage. Dr Mahajani reported that the deceased's main ongoing problems were progressing dementia and Parkinson's disease, she also found him depressed.  On 14 February 1993 the deceased collapsed and was taken to hospital where the doctor noted that he described feelings of general malaise and inability to cope.  The day before the deceased saw him on 26 May, Dr Welch had received a message that the deceased had fallen on a step of a bus and had hurt his hip.  The doctor expressed the view that by May 1993 the deceased was dependent on others for both his physical and emotional needs, and that his personality was such that he was particularly compliant and amenable.  The caveator said in evidence that the deceased was dependent upon in the months prior to his death.  That opinion was expressed without the doctor apparently being aware of other indications of the deceased's firmness of mind. It was then noted that on about 25 June, three weeks after he made the will, the deceased suffered a heart attack and was admitted to hospital.  It was after that that Dr Welch learned that a CT scan of the deceased's brain showed multiple infarcts which had caused him to have dementia.  That evidence is taken from a report of the doctor given to the Public Trustee, but he was also approached by those representing the caveator.  In response to specific questions from them he reported that he believed the deceased lacked testamentary capacity because he suffered dementia and his view in that regard was reinforced because when he saw him on 12 July 1993 (long after the will was made) he noted that the deceased was getting confused about things.  He acknowledged that it was possible that a person with dementia could fluctuate from day to day in their apparent insight into their own problems and in their general mental state.  In fairness to Dr Welch, it should be said that by his own admission in his report to the Public Trustee that although he doubted that the deceased was of sound mind to make major changes to his will in May 1993, "I have no experience in making such difficult judgments".  The doctor gave his opinion as to the deceased's testamentary capacity based simply upon his opinion that the deceased had a disorder of the mind. The report of Dr Mahajani covered the deceased's general medical history.  As at January 1993 she was of the opinion that dementia and Parkinson's disease would be ongoing problems, although no formal assessment for dementia was done.  The deceased was constantly in and out of hospital after January 1993, according to Dr Mahajani, and she noted the various reasons for that, but on the face of them they all related to physical complaints, at least in so far as the admissions prior to the date of the making of the will were concerned.  She did not express any opinion as to the deceased's testamentary capacity.  Dr Burrows is a consultant physician in internal medicine and he did not see the deceased until he was admitted to hospital after his heart attack on 25 June 1993.  He offered an opinion as to the deceased's testamentary capacity three weeks earlier based upon his observations of 25 June and thereafter and medical records.  He referred to the stepwise deterioration in the type of dementia from which the deceased was suffering, but was unable to offer an opinion as to whether or not the legal criteria for testamentary capacity were met, saying that it would need to be made on evidence from relatives and friends who knew him and his mental state at the period when the will was made.  In oral evidence he said that in his opinion the deceased suffered from dementia which would have effected his memory and ability to make rational decisions, which he interpreted as an inability to exercise his natural faculties.

		For the Public Trustee, evidence was called from Dr Lennard Marinovich, a psychiatrist, who had been asked to provide a report setting out the normal course of dementia induced by multiple small strokes, with particular reference to the order in which various faculties are affected and the extent to which dementia affects the ability of a person to comprehend and appreciate the claims upon him of his relatives when it comes to considering how to dispose of his estate by will.  He was referred to the affidavits of Mr Flynn and Ms Meegan and assuming that the facts therein deposed to were true, requested to give his opinion as to whether a person who had performed the actions and had the conversations ascribed to the deceased in those affidavits would most likely have been of sufficient mental capacity to comprehend and appreciate the claims of his relatives when giving instructions to prepare a will for the disposal of his estate.  He was given to understand that the deceased had been diagnosed as having dementia as a result of multiple small stokes, so that the dementing process was a consequence of vascular occlusion.  He said that the dementing process in those circumstances progresses by specific steps and with each stroke episode the dementing process is made that much worse, but lucidity may fluctuate.  There may be days when a person is quite lucid and appearing to be clear, and other days, much more muddled and confused.  He described the progressive loss of mental functioning as a result of the dementing process arising from vascular occlusion.  With reference to the affidavits, it appeared to the psychiatrist that the deceased had retained his cognitive processes for everyday and practical events, and expressed his opinion that a person who had performed the actions and had the conversations set out in those affidavits would be more likely than not to have sufficient mental ability to consider the claims of his various relatives and rationally decide on the disposal of his property by will.  He also noted the history relating to the will made in 1992, the unexpected death of Mrs Bonson and with reference to the will made thereafter expressed the view that that was unlikely to be the activity of someone whose cognitive facilities had been grossly affected by dementia.  

		The law in relation to matters such as this is well settled.  In Banks v Goodfellow [1870] All ER 47, the Court, having considered the common law of England and the law developed in other jurisdictions in some detail, expressed the opinion at p56, in the words of Sir Alexander Cockburn CJ., that in relation to the power of disposing of property in anticipation of death: 

		".... the due exercise of the power involving a moral responsibility thus grave the possession of the intellectual and moral faculties common to our nature should be insisted on as an indispensable condition.  It is essential to the exercise of such a power that a testator shall understand the nature of the act and its effects; shall understand the extent of the property of which he is disposing; shall be able to comprehend and appreciate the claims to which he ought to give effect; and with a view to the latter object that no disorder of the mind shall poison his affections, pervert his sense of right, or prevent the exercise of his natural faculties; that no insane delusion shall influence his will on disposing of his property, and bring about a disposal of it which would not have been made otherwise."

		The question of insane delusions does not arise in this case.  It is important to note that the reference to the exercise of natural faculties does not stand alone.  It seems to have been in the minds of Dr Welch and perhaps Dr Burrows, that a prevention in the exercise of natural faculties of any type may affect testamentary capacity, but taken in its context, the reference to "natural faculties" in Banks v Goodfellow, means the natural faculties needed to exercise the power referred to for which, amongst other things, a comprehension and appreciation of the claims to which the testator ought to give effect is a factor. The reference to poisoning of affections, perversion of the sense of right and prevention of the exercise of natural faculties are referable back to the comprehension and appreciation of the claims to which the testator ought to give affect.  They do not stand alone, and it is perhaps unfortunate that some of the medical witnesses were asked to consider those matters in isolation and simply latched upon the reference to the exercise of natural faculties.  It is not as straightforward as that.  Prior to Banks v Goodfellow there was a view expressed in cases such as Smith and Others v Tebbitt and Others [1865-69] 1 LRP & D 398 at p434:

		"If unsoundness extending over years be once proved by those who oppose a will, there is no doubt as a proposition of law that they are not bound to carry the evidence of insane actions or delusions up to the very moment of the testament.  A diseased state of mind once proved to have established itself, would be presumed to continue and the burthen of shewing that health had been restored falls upon those who assert it."

And as expressed in the headnote:
		
		"If disease be once shown to exist in the mind of a testator, it matters not that it is discoverable only when the mind is addressed to a certain subject, to the exclusion of all others, or that the subject on which it is manifested has no connection whatever with the testamentary disposition before the Court, the testator must be pronounced incapable".  

		The notion that the mind was "one and indivisible" thus expressed was shown in Banks v Goodfellow to have been not necessary to the decision in Smith and Others v Tebbitt and Others and the Court was unable to concur in the view; instead, at p53: 

		"It is not given to man to fathom the mystery of the human intelligence, or to ascertain the constitution of man's sentient and intellectual being.  But whatever may be its essence, everyone must be conscious that the faculties and functions of the mind are various and distinct, as are the powers and functions of our physical organisation.  The instincts, the affections, the passions, the moral sense, perception, thought, reason, imagination, memory, are so many distinct faculties or functions of the mind.  The pathology of mental disease and the experience of insanity in its various forms teach us that while, on the one hand, all the faculties, moral and intellectual, may be involved in one common ruin, as in the case of the raving maniac, one or more only of these faculties or functions may be disordered, while the rest are left unimpaired and undisturbed; ..."

		Those observations are well justified in the light of more modern medical science.  What must be focused on in a case such as this is the testator's mental faculty to make a testamentary disposition.  The question of that capacity must be looked at in the light of the facts and circumstances shown in the particular case, and it is not helpful to draw upon cases where the alleged mental infirmity arose from some other cause or evidenced in some other manner.  Chief Justice Knox and Starke J. summed up the position in Bailey v Bailey (1923-24) 34 CLR 558 at 566 in the following words:

		"So far as the principles of law governing this case are concerned, they are well settled, and may be found in the cases of Banks v. Goodfellow ((1870) L.R. 5 QB 549) and Boughton v. Knight ((1873) L.R. 3 P & D 64.  A testator is "left free to choose the person upon whom he will bestow his property after death entirely unfettered in the selection he may think proper to make" ((1873) LR 3 P & D, at p 66), but "it is essential to the exercise of such a power that a testator ... shall understand the extent of the property of which he is disposing; shall be able to comprehend and appreciate the claims to which he ought to give effect" ((1870) LR 5 QB, at p565).  "Mental power may be reduced below the ordinary standard, yet if there be sufficient intelligence to understand and appreciate the testamentary act in its different bearings, the power to make a will remains" ((1870) LR 5 QB, at p566).  The testator's "memory may be very imperfect; it may be greatly impaired by age or disease; he may not be able at all times to recollect the names, the persons, or the families of those with whom he had been intimately acquainted; may at times ask idle questions, and repeat those which had before been asked and answered, and yet his understanding may be sufficiently sound for many of the ordinary transactions of life.  He may not have sufficient strength of memory and vigour of intellect to make and to digest all the parts of a contract, and yet be competent to direct the distribution of his property by will."

		At p571-572 Issacs J. said that to displace a prima facie case of capacity and due execution mere proof of serious illness is not sufficient:

		"... there must be clear evidence that undue influence was in fact exercised, or that the illness of the testator so affected his mental faculties as to make them unequal to the task of disposing of his property".	

		As to the onus of proof, Dixon J. in Timbury and Another v Coffee and Another (1942-43) 66 CLR 277 at 283 quoted with apparent approval the words of Cresswell J in Symes v Green (1859) 1 Sw & Tr 401, at 402; 164 ER 785 at 785-786:

		"If a will rational on the face of it is shewn to have been executed and attested in the manner prescribed by law, it is presumed, in the absence of any evidence to the contrary, that it was made by a person of competent understanding.  But if there are circumstances in evidence which counterbalance that presumption, the decree of the Court must be against its validity, unless the evidence on the whole is sufficient to establish affirmatively that the testator was of sound mind when he executed it."

		In Bull and Others v Fulton (1942-43) 66 CLR 295 at 343, Williams J. said:

		"Usually the evidence is such that the question upon whom the onus of proof lies is immaterial, but it is clear to my mind that, although proof that the will was properly executed is prima facie evidence of testamentary capacity, where the evidence as a whole is sufficient to throw a doubt upon the testator's competency, then the Court must decide against the validity of the will unless it is satisfied affirmatively that he was of sound mind, memory and understanding when he executed it."

		The testator made a completely rational will in 1993. That it was significantly different to that made in 1992 is explicable by the change of circumstance arising from the death of his wife in the intervening period.  The evidence of Mr Flynn and Ms Meegan, uncontested, but nevertheless to be regarded cautiously since they were the attesting witnesses, lends weight to the proposition that at the time that the instructions were given and the will was signed, the testator possessed sound mind, memory and understanding for that purpose.  The evidence of the caveator going to a deterioration of the mental capacities of the testator between 1992 and 1993, together with evidence of his dementia and other indications of loss of mental faculty, gave rise to a doubt as to the existence of testamentary capacity at the relevant time, but I have no difficulty in expressing myself entirely satisfied that notwithstanding that doubt, the testator retained his mental powers to the requisite extent.  I have examined the whole of the evidence which the parties have placed before the Court, although not going into it in great detail, and there is no doubt at all in my mind to preclude a belief that the document propounded is the will of the testator who possessed sound mind, memory and understanding at the time of its execution (Worth v Clasohm and Another (1952-53) 86 CLR 439 at 453).  

