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	REASONS FOR DECISION

	(Delivered 8 December 1995)


	This is an appeal pursuant to s116(1) of the Work Health Act (NT) 1986 from a decision of the Work Health Court delivered on 16 December 1994.

	The appellant appeals from the following part of the decision of the learned stipendiary magistrate in finding that the appellant was not eligible for Workers Compensation because of the definition of the "worker" in s3(1) of the Work Health Act.

	The grounds of appeal are:


	"The learned Stipendiary Magistrate erred:

	1.	In finding as a matter of law that because PAYE taxation deductions had not been deducted from the appellant's wages during the period of his employment and relevantly at the time of his injury then was not a worker as defined in Section 3(1) of the Work Health Act.

	2.	In finding as a matter of law that the objective fact the basis upon which payments are deducted from moneys paid to a worker alone is determinative of the issue of whether a person was a worker under the Act.

	3.	Failing to find as a matter of law that a liability to deduct PAYE tax from the appellant's salary and the appellant's clear eligibility to bring the appellant within the definition of a worker as defined in Section 3(1) of the Work Health Act."


The orders sought are:


	"1.	An order setting aside the finding of the learned Stipendiary Magistrate on the preliminary issue and an order that the appellant was, at (sic) of 2 March 1994 a worker as defined in the Work Health Act employed by the respondent and that the appellant has consequent entitlements as might be found under the Work Health Act.

	2.	An order for costs of the proceedings before the Work Health Court and the costs of this appeal"


	The matter came before the Work Health Court on 14 and 15 December 1994 as a preliminary issue.  The only issue for determination by the Work Health Court, as stated by the learned stipendiary magistrate in his Reasons for Decision delivered 16 December 1994 (p2), was:

	"Whether the Applicant is not a worker within the meaning of the Work Health Act in that the Applicant was at all material times employed by the Respondent as a sub-contractor and did not have PAYE tax deducted from his earnings."


	Paragraph 2 of the Answer filed by the employer on 4 August 1994 states as follows:

	"2.	The employer further states that the Applicant is not a worker within the meaning of the Work Health Act in that the Applicant was at all material times employed by the Respondent as a sub-contractor and did not have PAYE tax deducted from his earnings."


	In his Reasons for Decision (pp1-2), the learned stipendiary magistrate set out the following finding of fact:

    "1.	In or about December of 1993 the Applicant entered into an oral contract with the Respondent.

	2.	Pursuant to the said oral contract:

		(a)	the Applicant was to work as a concreter;

		(b)	the Applicant was to be paid $160.00 per day that he worked; and

		(c)	the Applicant was not to be entitled to sick pay, holiday pay or long service leave.

	3.	The Applicant commenced working with the Respondent on 10 January 1994.

	4.	The Respondent deducted from all monies paid to the Applicant income tax at the rate of 20% in accordance with the PPS system.

	5.	That apart from one period of time when the Applicant was working at Margaret River (when the method of actual deductions is in some dispute on the evidence) the Respondent made deductions from money paid to the Applicant at all times at the rate of 20% in accordance with the PPS scheme.

	6.	On 2 March 1994 when the Applicant was working at Woodcutters Mine, he sustained an injury.

	7.	That injury was reported to the Respondent on or about 2 March 1994.

	8.	The Applicant completed a Workers Compensation claim form (Exhibit P3) on about 3 March 1994.

	9.	The Workers Compensation claim form was delivered to the Respondent on about 5 March 1994.

	10.	The Respondent accepted liability for the compensation and weekly payments of compensation were commenced and paid to the Applicant.

	11.	The Applicant completed and signed a PPS payee declaration form in relation to the Respondent on about 28 March 1994.

	12.	The Applicant had not completed or signed any PPS payee declaration form in relation to the Respondent prior to 28 March 1994.

	13.	The Respondent served a Form 5 upon the Applicant cancelling payments of compensation on the basis that "you are not a PAYE taxpayer and therefore not a worker"."


	All payments to the applicant under the Work Health Act ceased as and from 3 May 1994.

	"Worker" is defined in s3(1) of the Work Health Act to mean:

	"'worker' means a natural person -

		(a)	who, under a contract or agreement of any kind (whether expressed or implied, oral or in writing or under a law of the Territory or not), performs work or a service of any kind for another person and who is a P.A.Y.E. taxpayer;

		(b)	who is a person, or a member of a class of persons, prescribed for the purposes of this definition;

	but does not include a person -

		(c)	who is employed in the service of the Commonwealth;

		(d)	subject to subsection (2), who is a member of the immediate family of the employer;

		(e)	subject to subsection (3), who is a director (by whatever name called) of a body corporate;

		(f)	subject to subsections (7) and (8), who is employed in voluntary work and who receives in relation to that work, if anything, nothing more than reasonable travelling, accommodation or other out-of-pocket expenses;

		(g)	who is a person, or a member of a class of persons prescribed for the purposes of this definition; and

		(h)	who is a person referred to in subsection (10);"


	"PAYE taxpayer" is also defined in section 3(1) of the act as follows:

		"'P.A.Y.E. taxpayer', in relation to a worker, means that his employer makes deductions from money paid to the worker for work performed or service provided to the employer in accordance with Division 2 of Part VI of the Income Tax Assessment Act 1936 of the Commonwealth, and includes a worker in respect of whom such deductions are not made by his employer but only because -

		(a)	of the shortness of time during which the worker has been in the employment of his employer; or

		(b)	having regard to the amount of money paid to the worker, his employer is not required to make such deductions under that Division;"


	The learned stipendiary magistrate held that the appellant is not a PAYE taxpayer in accordance with the definition in s3(1) of the Act.  As the appellant is not a PAYE taxpayer, the learned stipendiary magistrate found that it follows that the appellant also is not a worker within the meaning of the Act.

	The main thrust of the appellant's argument is that in adopting the interpretation it did, the Work Health Court did not adopt a purposive approach in its task of construction nor carry out the policy of the Act.  Further, as this was one of those unusual cases where PAYE tax was not in fact deducted, the Court erred in law in not determining the relationship of the parties.

	The preamble to the Work Health Act reads as follows:

	"An Act to promote occupational health and safety in the Territory to prevent industrial injuries and diseases, to promote the rehabilitation and maximum recovery from incapacity of injured workers, to provide financial compensation to workers incapacitated from industrial injuries or diseases and to the dependants of workers who die as the results of such injuries or diseases, to establish certain bodies and a fund for the proper administration of the Act, and for related purposes"


	The preamble is a legitimate aid to the construction of the Act (Wacando v Commonwealth (1981) 37 ALR 317 at 333;  D.C. Pearce "Statutory Interpretation in Australia", 2nd ed (1981) paragraph 66).

	I accept the principle that sections of the workers compensation legislation should be construed and applied "liberally and practically" in a way which will promote the underlying legislative purpose and object (Walker v Wilson (1991) 99 ALR 1 per Deane, Dawson, Toohey and McHugh JJ at 8).  I also accept the principle that workers compensation legislation is of a remedial nature and should be construed liberally (Johnston v Commonwealth (1982) 150 CLR 331 at 339-340).

	I apply the principles of construction as stated in Cooper Brookes (Wollongong) Pty Ltd v Commissioner of Taxation (Cth) (1981) 147 CLR 297 Mason and Wilson JJ at 320-321:

	"In some cases in the past these rules of construction [that is, the literal construction rule and the so-called "golden rule" of construction] have been applied too rigidly.  The fundamental object of statutory construction in every case is to ascertain the legislative intention by reference to the language of the instrument viewed as a whole.  But in performing that task the courts look to the operation of the statute according to its terms and to legitimate aids to construction.

	The rules, as D.C. Pearce says in Statutory Interpretation, p14, are no more than rules of common sense, designed to achieve this object.  They are not rules of law.  If the judge applies the literal rule it is because it gives emphasis to the factor which in the particular case he thinks is decisive.  When he considers that the statute admits of no reasonable alternative construction it is because (a) the language is intractable or (b) although the language is not intractable, the operation of the statute, read literally, is not such as to indicate that it could not have been intended by the legislature.

	On the other hand, when the judge labels the operation of the statute as "absurd", "extraordinary", "capricious", "irrational" or "obscure" he assigns a ground for concluding that the legislature could not have intended such an operation and that an alternative interpretation must be preferred.  But the propriety of departing from the literal interpretation is not confined to situations described by these labels.  It extends to any situation in which for good reason the operation of the statute on a literal reading does not conform to the legislative intent as ascertained from the provisions of the statute, including the policy which may be discerned from those provisions.

	Quite obviously questions of degree arise.  If the choice is between two strongly competing interpretations, as we have said, the advantage may lie with that which produces the fairer and more convenient operation so long as it conforms to the legislative intention.  If, however, one interpretation has a powerful advantage in ordinary meaning and grammatical sense, it will only be displaced if its operation is perceived to be unintended."


And as stated in Mills v Meeking and Anor (1990) 169 CLR 214 Mason and Toohey at 223:

	"....  If the language of a statute is ambiguous or uncertain, a risk of injustice will bear upon the construction to be given to words used.  But, if the language is not ambiguous or uncertain, a court will apply its ordinary and grammatical meaning unless to do so will give the statute an operation which obviously was not intended: see generally Cooper Brookes (Wollongong) Pty. Ltd. v. Federal Commissioner of Taxation (1981) 147 CLR 297 at pp304-304, 320-321; also Catlow v. Accident Compensation Commission (1989) 167 CLR 543 at pp549-552. ...."


	It is the submission by Mr McDonald, counsel for the appellant, that the word "includes" in the definition of "PAYE taxpayer" in the Work Health Act be given its ordinary expansive role.  The appellant argues the provisions (a) and (b) in the definition of PAYE taxpayer, are not exhaustive.

	Alternatively, the appellant submits that in order to give effect to the legislative purpose it is appropriate and necessary to read in the words "or is required to make" after the word "makes" in the definition of "PAYE taxpayer".

	The appellant refers to the decision of the Court of Appeal (Kevin Francis Herbert v K.P. Welding Construction Pty Ltd AP2 of 1995, delivered 13 July 1995) and argues it is necessary in this case to determine the relationship between the parties.  The appellant states there is a paucity of relevant fact finding in this case as the Work Health Court considered that it was not necessary to go further than to ascertain whether or not the respondent made deductions from the appellant's salary on a PAYE basis.  The appellant seeks that this Court allow the appeal and refer the matter back to the Work Health Court for the relationship between the parties to be determined.

	In looking at the purpose of the legislation, I have had regard to the Second Reading Speech at the time of the amendment to s3 of the Work Health Act.  Section 3 was amended by amending act 61 of 1991 commencing 1 January 1992 and inter alia reads as follows at p1587:

	"	The next major initiative included in the bill is the removal of the exemption certificate provisions.  In the present act, provisions exists for a person to be exempted from compulsory insurance requirements if he can demonstrate that he is an independent contractor.  Such an exemption effectively removes the individual from the scope of the act in terms of both compulsory insurance and compensation benefits.  Its purpose was to avoid delays caused by litigation, where it was not clear whether or not a person was a worker and thus entitled to compensation.  The system has been reasonably successful in achieving its fundamental aims, but has been something of a bureaucratic nightmare to administer.  It is also open to abuse.  The new bill removes the exemption provisions altogether and, instead, redefines 'worker'.  The new definition will relate to the taxation regime under which a person is paid.

	The basis for future determination of a person's 'worker' status will be whether that person is employed and paid under the 'Pay As You Earn', or PAYE as it is commonly known, taxation provisions.  This will be the sole basis for the purposes of worker compensation.  It will alleviate the existing, cumbersome administrative procedures and, in effect, will be monitored by the Australian Tax Office.  Special provision is included in the bill for those who have only just commenced work with an employer and have not yet had PAYE tax deducted only because they have not yet been paid.  There is also provision for low-income earners who do not reach the tax threshold and therefore do not pay PAYE tax.  This amendment will be easy for workers and employers to understand and it has the advantage of keeping bureaucratic red tape to a minimum.  The Work Health Authority will mount an extensive advertising campaign prior to this change coming into effect to ensure that everyone is aware of the new provisions and their implications."


	It is permitted to consider the contents of the Second Reading Speech as an aid to interpretation (Maynard v O'Brien (1991) 78 NTR 16 at 20; Salmon v Chute and Anor (1994) 94 NTR 1 at 20).

	In this case, as distinct from Kevin Francis Herbert v K.P. Welding Construction Pty Ltd (supra), the employer was actually making deductions from money paid to the appellant at the rate of 20% in accordance with the Prescribed Payment Scheme.  This fact established the relationship that existed between the appellant and respondent for the purpose of the definition.

	I agree with the submission made by counsel for the respondent, that the word "means" in the definition is intended to be exhaustive (D.C. Pearce "Statutory Interpretation in Australia" (2nd ed (1981) paragraph 151) Sherritt Gordon Mines Limited v Federal Commissioner of Taxation (1976) 10 ALR 441 at 455).

	I also agree with the respondent's submission that the plain meaning of the words in the definition is that only a "person who is a PAYE taxpayer" is a worker for the purposes of the Act.  The legislative intent of the amendment as stated by the Minister in the Second Reading Speech is expressed in the law.  I do not agree with the submission of counsel for the appellant that it is appropriate in this case to read the additional words into the definition of PAYE taxpayer that he suggests.

	In the present case, the learned stipendiary magistrate found as a fact that the appellant had tax deducted at the rate of 20% under the Prescribed Payment Scheme.  This is not consistent with the payment of PAYE tax.  The appellant was not, on the findings of the learned stipendiary magistrate, a PAYE taxpayer.  Neither did he fall within the exception provided for in the definition of PAYE taxpayer.

	I agree with the conclusion of the learned stipendiary magistrate that the appellant was not, at the material time a worker as defined in the Work Health Act, employed by the respondent.

	Accordingly, the appeal is dismissed.

	Leave is granted to the parties to apply on the question of costs.

