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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT ALICE SPRINGS

W 15 & W 16 of 1992

IN THE MATTER OF A JUSTICES APPEAL
BETWEEN:
DARRELL MAXWELL RIDLEY
Appellant
AND:
COLIN FREDERICK GEORGE HAYMON
Respondent



and


BETWEEN:
DARRELL MAXWELL RIDLEY
Appellant
AND:

JOHN HENRY CHUTE
Respondent

CORAM: Mildren J


REASONS FOR JUDGMENT
(Delivered 11 June 1992)

on 17 February 1992 the appellant was convicted of twelve counts of obtaining property by deception; eleven counts of forgery; two counts of having in his possession property reasonably suspected of having been stolen; and one count of being in possession of a plate resembling a number plate (for use on a vehicle) which was calculated or likely to deceive.


counts
Offence
Date of
sentence


Offence(sl

1-25


Withdrawn
25
opo<1 >
1/2/92
·4 months imprisonment
26-28
	x OPD
	x Forgery

1/2/92
4 months imprisonment concurrent with et 25
29
OPD
2/2/92
4 months imprisonment cumulative upon counts
25-28
30-36
	x OPD
	x Forgery

2/2/92
4 months imprisonment concurrent with each
other and with et 29
37
OPD
Between 2/2/92 and 3/2/92
4 months imprisonment cumulative upon counts
29-36
38
OPD
3/2/92
4 months imprisonment cumulative upon et 37
39-43
	x OPD
	x Forgery

3/2/92
4 months imprisonment concurrent with each other and with et 38
44
OPD
4/2/92
.4 months imprisonment cumulative upon counts
38-43
45
Forgery
4/2/92
4 months imprisonment concurrent with et 44
46
OPD
5/2/92
4 months imprisonment cumulative upon counts
44-45
47
Forgery
5/2/92
4 months imprisonment concurrent with et 46
48
Unlawful possessionC2>
credit card
5/2/92
9 months imprisonment cumulative upon counts 46-47

The learned magistrate imposed the following sentences: File N1 9202840
File N' 9202 J$_Q
Count
Offence
Date of
Sentence


Offence{s}

1
Unlawful possession<2l
- motor vehicle
5/2/92
9 months imprisonment cumulative upon et 48
2
False plates
5/2/92
2 months imprisonment concurrent with et 1


(I)
(2)
 OPD = Obtaining Property by Deception.
Possession of property reasonably suspected of having been stolen.

The total sentence amounted to forty two months imprisonment. His Worship fixed a non-parole period of twenty-six months.

The appellant appeals
	that	the

excessive;
 on the grounds:
sentences	imposed	were	manifestly


	that	the	non-parole	period	fixed	was	not	duly proportionate to the head sentence.


Counsel for the Crown, Mr Roberts, did not attempt  to support the non-parole period. Clearly the  non-parole period fixed was too close to the date when the appellant would become eligible for release after taking into account remissions for good behaviour earned whilst in prison pursuant to the provisions of the Parole of Prisoners Act. As the Court of Criminal Appeal has observed on a number of occasions (most recently in Mulholland v R (unreported, 16/1/91) and Babui v R (unreported, 19/12/91) prisoners in the Northern Territory are entitled to remissions equal to one third of the head sentence imposed. Therefore, as  Gallop J explained in Mulholland at 20:
"It is necessary to bear that in mind and, in structuring a proper sentence, to pay attention to the obvious fact that the nearer the non-parole period approaches two-thirds of the head sentence the less scope there is for the Parole Board to exercise its
,		functions and the less  encouragement  would  be  given  to the		prisoner					to		seek		release	on			parole		at	the expiration	of		the	non-parole	period.		In  other			words, the	prisoner		should		not	be deprived		of		the	chance of earning	his		release			by responding			favourably		to	his incarceration.				A   delicate		balance		has			to be achieved and  that  balance  must  be  a  just  sentence  from  the point of the view of the prisoner and the community."

In		this			case,		the	appellant		would	become	eligible	for release,			after		remissions,		if	the	head	sentences	were		to stand,		after	serving		twenty-eight	months.	The	non-parole period	set	by the	learned	magistrate	of		twenty-six	months is	far	too	close to provide him any incentive to  earn  his early release upon parole. This  is  not  affected  by the  fact that, at the  time  these  offences  were  committed,  the appellant  had  been  released  on  parole  having  previously been sentenced to serve a term of imprisonment in South Australia,  and,  no  doubt,  is  likely  to  face  extradition  to that  State  upon  his  release  in  the  Northern  Territory   to face  proceedings  for  alleged  breach  of  his   parole  as  well as for alleged offences  which  he  apparently  committed  in that state whilst on parole.

The main ground of appeal was that the sentences imposed were manifestly excessive in that the learned  magistrate failed to have regard to the totality principle.

The   facts			are		that		upon		release		on	parole		in	South Australia,		the   appellant		went	to	Queensland		and there saw his	brother.	Whilst	at			Brisbane			Airport,		he	stole			his brother's	Westpac	Mastercard,	and National	Australia		Bank card.		He	then		returned	to	South		Australia where he was reunited with his wife whom he married  in  1982.  He  and  his wife had been  involved  in  an  IVF program,  as  a  result  of which his wife had fallen pregnant. The appellant then participated in what his counsel  described  as  a  'huge celebratory  party'   which   lasted   four   days.   The  appellant got extremely drunk, and when he returned home, there wasa 'large argument' and he  went  off  with  his  mates  again drinking heavily. On 26 January 1992, he hired the motor
vehicle (the subject of count 1 on file W 9202560) for two days. After disposing of the number plates and replacing them with false plates, he and his companions then drove  the vehicle to Alice Springs, arriving on 31 January. Between 1 February and 5 February when he was arrested, whilst in Alice Springs, he used his brother's credit cards on twelve occasions, and on each occasion except one, he forged his brother's name on the vouchers. By this means he purchased alcohol for he and his companions and paid for meals and accommodation. The total value of the goods and services amounted to $486.79.

When arrested, the appellant made full admissions to the police in a tape recorded record of interview. He has been in custody since 5 February. Through his counsel, he told the learned magistrate that he was deeply ashamed of having stolen his brother's credit cards. It was also submitted that the decision to come to Alice Springs was motivated by a plan to look for employment, that the appellant suffered from alcohol dependency, and that due to his prior record  of convictions for dishonesty, he had extreme difficulty in finding employment.

The appellant's prior record, which starts in 1976, is appalling. As the learned magistrate correctly observed, he has convictions for 150 prior counts of dishonesty, and has served sentences of imprisonment on a number of previous occasions including several quite lengthy sentences.

Counsel for the appellant, Mr Allen, conceded that the penalties imposed in respect of each count  were appropriate, and that the learned magistrate had appropriately considered whether the sentences imposed should be concurrent or cumulative; but he submitted that the learned magistrate had erred in merely totalling up the sentences without seeing if the total sentences  imposed were just and appropriate.
In Mill v The Queen (1988) 166 CLR 59 at 62-3, the High Court (Wilson, Deane, Dawson, Toohey and Gaudron JJ) said:
"The totality principle is a recognised principle of sentencing formulated to assist a court when sentencing an offender for a number of offences. It is described succinctly in Thomas,  Principles  of Sentencing, 2nd ed (1979) pp. 56-57, as follows (omitting references):
"The effect of the totality principle is to require a sentencer who has passed a series of sentences, each properly calculated in relation to the offence for which it is imposed and each properly made consecutive in accordance with the principles governing consecutive sentences, to review the aggregate sentence and consider whether the aggregate is ·'just and appropriate' • The principle has been stated many times in various forms: 'when a number of offences are being dealt with and specific punishments in respect of them are being totted up to make a total, it is always necessary for the court to take a last look at the total just to see whether it looks wrong[']; 'when ... cases of multiplicity of offences come before the court, the court must not content itself by doing the arithmetic and passing the sentence which the arithmetic produces. It must look at the totality of the criminal behaviour and ask itself what is the appropriate sentence for all the offences'."
See also Ruby, Sentencing, 3rd ed (1987) pp. 38-41. Where the principle falls to be applied in relation to sentences of imprisonment imposed by a single sentencing court, an appropriate result may be achieved either by making sentences wholly or partially concurrent or by lowering the individual sentences below what would otherwise be appropriate in order to reflect the fact that a number of sentences are being imposed. Where practicable, the former is to be preferred."

Mr Roberts for the respondent submitted that the total sentence was not excessive. He pointed out that the learned magistrate reserved his decision, having heard submissions on 12 February, until 17 February, when he imposed the sentences referred to above. In those circumstances, so it was submitted, there was nothing to show, and one could not presume, that the learned magistrate had failed to look at the totality of the criminal behaviour and ask himself what was the appropriate sentence for all of the offences.
It is well established that on an this	Court	will	not	interfere
 appeal
with
 against sentence, a	magistrate's
sentencing	discretion unless error can be shown.  In this
case, one of the difficulties facing the appellant was that his Worship's remarks on sentence were so exiguous that there was nothing to show whether his Worship had gone through the process required by Mill v TheQueen, or had merely contented himself with adding up the arithmetic and passing sentence accordingly. In those circumstances, as the High Court observed in House  v   The   King  (1936) 55 CLR
499 at 505, per Dixon, Evatt and McTiernan JJ:
"It may not appear how the primary judge has reached the result embodied in his order, but, if upon the facts it is unreasonable or plainly unjust, the appellate court may infer that in some way there has been a failure properly to exercise the discretion which the law reposes in the court of first instance. In such a case, although the nature of the error may not be discernible, the exercise of the discretion is reviewed upon the ground that a substantial wrong has occurred."

Mr	Allen	submitted	that the	following	factors	indicated that the total sentence was manifestly excessive:
	The appellant pleaded guilty within seven days of his apprehension.


	The appellant expressed remorse and shame for taking his brother's credit cards. He was not charged with stealing the cards and this submission had relevance only in respect of the charge of unlawful possession of the cards. However, I note that no remorse was shown for using the cards to obtain the goods and services in question or for taking the vehicle or using the false plates.


	The offences all took place within. a space of five days.


	The	property	obtained	had	a	total	value	of

$486.79, mainly for food and alcohol, which was
consumed	between	the	appellant	and	his	co offenders.

	The vehicle was returned undamaged to the hiring company after it was recovered. However this submission overlooks the loss to the hire company which was involved in being without the income from the vehicle until it was returned to it. It also overlooks the fact that the appellant told the police he intended to keep the vehicle for as long as possible.


It is pertinent to observe that the actual credit cards themselves (for which the appellant received a sentence of nine months' imprisonment cumulative for unlawful possession) had very little intrinsic value, except as a means of carrying out the offences,.and that each deception necessarily involved a forgery, except in one case where the forgery was actually done by one of the appellant's co offenders. On the other hand, I accept Mr Roberts' submission that in considering the total criminality involved, there was a significant degree of calculation involved, and the trip to Alice Springs was not a necessary one. Further, no reparation has been made. Nevertheless, it is necessary when considering a total sentence to take a second look also at any mitigating circumstances. As Thomas, Principles of Sentencing, 2nd ed, p59, observes:
"The second limb of the totality principle represents an extension of the practice of mitigation. This part of the principle appears to require a sentencer who imposes a series of consecutive sentences to consider the mitigating factors in relation to the totality of the sentences, even though they have already been considered in relation to the individual component parts. A factor which has carried no weight in relation to the component sentences may justify some reduction in the totality, and a factor for which allowance has been made in calculating the length of the component sentences may have further value when considered against the combined length of all the sentences."

,
On the latter point, one matter that needs to be considered
is whether, even if there was no contrition in respect of all but one of the offences for which the appellant was charged, there was, at least, some evidence of "rescipiscence": see Jabaltjari (1990) 46 A Crim R 47 at 61-2 per Asche CJ. The appellant was not under arrest when he made his admissions to the police, fully expected to be imprisoned, and pleaded guilty within a few days of his arrest. This might arguably be interpreted as showing that there were still some prospects of rehabilitation through self-knowledge and an "honest plea of guilty," although his appalling record and the fact that the offences occurred soon after release from imprisonment upon parole would point strongly in the opposite direction. In all the circumstances, I would not have expected the learned magistrate to have given much, if any, discount for this factor.

In the end result, after considering all of these matters, I am not satisfied that the sentences imposed were manifestly excessive, but the non-parole period must be adjusted in accordance with the principles laid down in Mulholland and Babui.

Accordingly, I revoke the non-parole period fixed by the learned magistrate and substitute therefore a non-parole period of twenty months. The appeal is otherwise dismissed.
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