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BETWEEN:
ANDREW GORDON ROGERSON
Plaintiff

AND:
THE LAW SOCIETY OF THE NORTHERN TERRITORY
Defendant



CORAM:	MARTIN J.



REASONS FOR JUDGMENT
(Delivered 12 August 1992)




Upon conclusion of the hearing in this matter an order was made dismissing the plaintiff's application. These are the reasons for that order.

By originating motion issued on 28 January last the plaintiff sought the following orders:

"1.That the defendant, by its council, be restrained, and an injunction issued, restraining the defendant from meeting on 29 January 1992 or at any time thereafter for the purpose of considering charges of alleged
2

professional misconduct against the plaintiff in respect of:

	the alleged failure of the plaintiff to respond to a letter from the defendant dated 31 July 1991 in the matter of Wyvill;


	the alleged failure of the plaintiff to comply with the direction of the defendant dated 7 November 1991 in the matter of Riley


save for the purpose of appointing an independent arbitrator, and in any event not before 28 February 1992".

There were then eleven members of the council of the defendant.	When the matter came on for hearing senior counsel for the plaintiff sought and was granted leave to amend the relief sought, the effect of which was to seek the grant of the injunction if Messrs Gardner, Coates, Henwood, Farquhar and Ms Kelly, all members of the council, were to be involved in considering the charges.	Senior counsel for the defendant, indicating there was no objection to the amendments sought, stated, without admission, that the defendant was prepared to constitute the council for the purpose of considering the charges in such a way that Messrs Gardner, Coates and Henwood would have no part to play.	The following day the defendant, again without admission, undertook that Mr Farquhar would not form part of


the council for the purposes of considering the charges.


The proceedings, having been commenced by originating motion, it must have been considered by the plaintiff that it was unlikely that there would be a substantial dispute of fact, and for that reason it was appropriate that there be no pleadings or discovery (r. 4.06).	The proceedings are not such as are envisaged in r. 4.05 or Order 56.	Notwithstanding that, and after the proceedings had been set down for trial, the plaintiff made application to the Court, dismissed on 10 April 1992, that an order be made that the proceedings continue as if it had been commenced by writ, the express purpose of the application being so that the plaintiff might have discovery.	The result was that these proceedings went ahead in the usual way upon an application by originating motion and, for the most part, the evidence of the parties was disclosed in affidavits filed and served long before trial.

In summary, the plaintiff's case was that the defendant was biased in that through its council it had adopted "a prosecutorial and/or investigatory role against me in the matter of generalised investigation by the defendant of conduct of the legal practice of Loftus and Cameron".	Particulars were given of what was then, and still is, a running dispute between the plaintiff and the defendant concerning the powers of the defendant to have access to documents held by the plaintiff, on behalf of clients, in the course of investigating complaints
made against the plaintiff, the plaintiff contending that the documents are the subject of legal professional privilege. That matter has not yet been resolved.

Specific allegations were also raised in the plaintiff's affidavits concerning bias in named members of the council.	As already mentioned, as to four of them, the defendant had undertaken, during the course of trial, that they would not be involved in investigating the matters the subject of these proceedings.	Further, during the course of the trial, although the allegation of bias against the defendant had been made, the plaintiff expressly waived his objection to six other members of the council taking part in considering the charges.	There then remained but one member of the council against whom bias was alleged, but not waived, Ms Kelly.		The proposed minutes of orders sought by the plaintiff at the close of the proceedings, as handed up by his counsel, were that unless Ms Kelly was excluded from being present or voting at a meeting of the council of the defendant it be restrained from meeting for the purpose of considering the charges against him.	The allegation of bias against the defendant was not pursued.

In the light of that it is not necessary to go into all of the issues which were canvassed during the course of the hearing since as it progressed the issue became limited to whether or not an injunction should be granted because of the bias alleged against but one of the members of its Council who
might take part in consideration of the charges against the plaintiff.	The basis upon which the relief was sought had also changed from an allegation of actual bias to one of a reasonable apprehension of bias.	The test to be thus applied was whether a fair minded observer in possession of all the relevant facts might conclude that Ms Kelly, as a member of the council of the defendant, would bring other than an unprejudiced and impartial mind to the resolution of the issues that would arise in the investigation of the charges (Livesey v New South Wales Bar Association (1983) 151 CLR 288; Vakauta v Kelly (1989) 167 CLR
568 and Laws v Australian Broadcasting Tribunal (1990) 170 CLR 70).

The plaintiff's allegations against Ms Kelly, as set out in his affidavit of 31 March 1992, were that she was a partner in a Darwin legal firm of Messrs Philip and Mitaros; prior to
28 February 1992, Loftus and Cameron, the legal firm of which the plaintiff was a member, acted on behalf of a debt collection agency, George Laurens (NT) Pty Ltd, for which it was paid a retainer of $24,000 per annum together with the legal costs of litigation which averaged about $25,000 per annum; by letter of 5 February 1992, George Laurens advised the plaintiff that as of 28 February the company would no longer be utilising the services of Loftus and Cameron and that Messrs Philip and Mitaros, solicitors of Darwin, were engaged by George Laurens in or about March 1992 to take over all of its new work.	By leave, a director of George Laurens gave viva voce evidence and
deposed that prior to February 1992 Loftus and Cameron were the solicitors for that company, but that their relationship ceased at the end of February whereupon Philip and Mitaros were approached to undertake the work on instructions from George Laurens along the same lines as that previously undertaken by Loftus and Cameron.	That arrangement was to commence on 1 March.
The arrangement with Philip and Mitaros lasted for no more than two weeks.	Cross-examined by counsel for the defendant, the director agreed that the work had been allocated to Messrs Philip and Mitaros on a trial basis.	What the plaintiff contended was that a fair minded person would conclude that Ms Kelly would bring other than an unprejudiced and impartial mind to bear upon resolution of the questions which might arise because the firm of which she was a member had for a very short time undertaken work which had previously been undertaken by the firm of Loftus and Cameron.	Why that would be so is beyond comprehension.
Ms Kelly had no interest whatsoever which would cause a fair minded person to conclude that she would not deal fairly with the plaintiff.	Neither at the time the proceedings commenced, nor when they were heard, did Ms Kelly have any disqualifying interest.

It is well to remember that the disciplinary scheme in respect of legal practitioners is established by the Parliament.	The Law Society is incorporated pursuant to the provisions of the Legal Practitioners Act and its Constitution is entrenched thereby.	It may of its own motion investigate
the professional conduct of a legal practitioner and there are a variety of disciplinary options open to it if it finds a complaint proved.

The merits of the complaints were not before the Court.

