IN THE SUPREME COURT	tho92006
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN

No. 739 Of 1990
(9026486)
 

BETWEEN:

TREVOR WILLIAM FLACK
First Plaintiff

AND:

NARWUNJUKE	PASTORAL COMPANY PTY LTD
Second Plaintiff

AND

NORTHERN TERRITORY OF AUSTRALIA
Defendant

CORAM: THOMAS J

REASONS FOR DECISION

(Delivered 27 November 1992)

This is an application to extend the limitation period prescribed  by the Limitation Act, in respect of an action brought by the Plaintiff against the Defendant claiming damages for negligence and breach of the Trade Practices Act.

The Plaintiffs' allegations are that the Defendant, through its servants and agents, between December 1985 and March 1986 made representations to the Plaintiffs and these representations were deceptive and misleading. As a consequence of these false and misleading representations the Plaintiffs commenced farming in the Douglas-Daly region and sustained substantial losses.

The application to extend the limitation period proceeded as an interlocutory application on 22, 23, 26, 27 and 28 October 1992.
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The law in respect of these applications is well established. The power to extend the time for commencement is in Section 44 of the Limitation Act which provides that a court that would have jurisdiction to hear a matter if it were not out of time may extend the limitation period if it is satisfied of certain matters.
The provisions of the Limitation Act that are relevant here are as follows: "(3) this section does not-
(b) empower a court to extend a limitation period prescribed by this Act unless it is satisfied that-
	facts material to the plaintiff's case were not ascertained by him until some time within 12 months before the expiration of the limitation period or occurring after the expiration of that period, and the action was instituted within 12 months after the ascertainment of those facts by the plaintiff; or
	...

and that in all the circumstances of the case, it is just to grant the extension of time."


The South Australian equivalent of Section 44 has been considered by the High Court in Sola Optical Australia Pty Ltd v Mills (1987) 163 CLR 628. The Full Court of the this court has adopted the High Court's decision as being applicable to the Northern Territory provision in Fersh v Power & Water Authority (1990) 101 FLR 78.

By virtue of Section 44, the Court has jurisdiction to extend the limitation period if satisfied that there was a fact material to the Plaintiff's case not discovered by the Plaintiff until some time within 12 months of the expiration of the limitation period, or occurring after the expiration of that period. The action must be instituted within 12 months of the discovery or occurrence.

Once the court has established the existence of a material fact, it has a discretion to extend the limitation period if, in all the circumstances of the case, it is satisfied that the extension is just.

There does not need to be any interaction between a fact and the decision to sue, for a fact to be a 'material fact'. See Sola Optical, supra, at page 636 where the Court said:

"There is no warrant for writing into the Act a further qualification that, to attract the operation of s. 48(3)(b)(i), there must be some interaction between the material

fact and the decision to sue. It is materiality to the plaintiff's case that must be shown."


The concept of what constitutes a "material fact" was also considered at length by the High Court in Sola Optical, supra, at page 636-7:

"A fact is material to the plaintiff's case if it is both relevant to the issues to be proved if the plaintiff is to succeed in obtaining an award of damages sufficient to justify bringing the action and is of sufficient importance to be likely to have a bearing on the case. The Shorter Oxford English Dictionary defines the word 'material' inter alia, to mean 'Of such significance as to be likely to influence the determination of a cause.' Although a definition attributed to the sixteenth century, in our opinion it provides an apt guide to the intention of the legislature in choosing to refer, without any elaboration, to 'facts material to the plaintiff's case."


In deciding to exercise its discretion, I consider it appropriate for the court to consider: the Plaintiff and the Plaintiff's position; the Plaintiff's reason for the delay in instituting the proceedings and ascertaining the material fact; and any hardship or prejudice that would be suffered by the Defendant if the extension were granted.

I now turn to the particular circumstances of this case.

On 28 December 1990 the Plaintiffs filed an amended writ instituting proceedings claiming damages against the Defendant for negligence and a breach of the Defendant's duty of care and for breach of the provisions of the Trade Practices Act.

In the Statement of Claim the Plaintiffs allege that in or about December 1985, the First Plaintiff responded to an advertisement placed by the Agricultural Development and Marketing Authority in "The Land" newspaper published on Thursday 12 December 1985, calling for applications from persons interested in purchase by selection ballot of a "partially developed grain farm" in the Douglas-Daly area of the Territory.

The advertisement inter alia stated:

"The arable land in the Douglas-Daly area is suitable for cropping maize, sorghum, soya bean, mung bean and peanuts. Scope also exists for positive improvement and livestock production."


The advertisement further suggested that ". . . the emphasis of the development programme shall be on grain production."

The Plaintiffs further allege that between December 1985 and March 1986 the Defendant, through its servants or agents, made a number of representations which included information in respect of the profitability of the property which was later to be known as "Narwunjuke"; the achievable yields of the property; the soil property and condition; the average rainfall; the recent farming history of the property and reasons for recent failures on the property. A number of printed information sheets were also made available to the Plaintiffs. The Plaintiffs' claim that, because of these representations,  and because of certain material information in respect of the area that was not made known, the First Plaintiff on behalf of himself and the Second Plaintiff, made an application for a Crown Lease over NT Portion 2533 "Narwunjuke". Pursuant to a letter dated 27 March 1986, an offer was made by the Defendant's Minister for Lands for a Crown Lease Term "term lease". This offer was accepted by the Second Plaintiff, and the First and Second Plaintiffs then entered upon the property and undertook an agricultural cropping program, in accordance with various covenants and requirements imposed by the Defendant and the Agricultural Authority.

Pursuant to the Agricultural Development and Marketing Amendment Act 1985 the aforesaid Authority expired on 30 June 1990.

The Plaintiffs claim that they acted upon the representations made by the Defendant through its servants and agents and invested several hundred thousand dollars in the development and operation of "Narwunjuke" over a period of four years.

The Plaintiffs claim that the Defendant, through its servants and agents, was negligent in the representations that it made and in omitting to inform the Plaintiffs of pertinent and vital information and were responsible for making representations as to the future profitability,  that were both misleading and deceptive. In  addition the Defendant's were in breach of section 51 and 52A of the Trade Practices Act as a result of which the Plaintiffs have suffered damages in excess of five hundred and twenty four thousand dollars ($524000.00) and losses of potential profit and income from endeavours elsewhere.

The limitation period expired in or about March 1989. The Writ was not issued

until December 1990.

In the interlocutory application for an extension of the period prescribed by the Limitation Act the Plaintiffs sought to rely on affidavits of Mr Trevor William Flack dated 18 October 1991 and 5 December 1991. Mr Flack was cross examined  extensively on 22, 23 and 26 October 1992. He seeks to rely on the following matters, which are listed in paragraph 22 of the Plaintiffs further amended Writ as being "material facts" discovered by the Plaintiffs for the purpose of the interlocutory application.

"(a) A schedule of Cropping Statistics, 1978-79 to 1985-86;
	Rainfall Statistics fo the ADMA Farms, 1981-1989;
	'Rainfall Variability in the Katherine/Darwin Region of the of the Northern Territory and Some Implications for Cropping' by W.S. Mollah. The Journal of the Australian Institute Of Agricultural Science, Volume 52, Number 1 (1986);
	Department of Primary Industries and Fisheries Technical Bulletin Number 124 on Gross Margin Budgets  for the Douglas-Daly Region, Northern Territory, 1988-89;
	An extract from a Report prepared by, or on behalf of the First Defendant, in respect of the 1982-83 season on "Maneroo";
	A table setting forth the percentage probabilities of dry spells in the Katherine Area, sourced from the Bureau of Meteorology Climatological Survey;
	Statements made by other farmers experienced in the problems of dry land farming in the Douglas-Daly area."



In cross examination, Mr Flack indicated that he did not rely on the information contained in subparagraph (e) of the further amended Writ because he had first received that information in September 1986.

In addition to the matters included in paragraph 22 of his further amended Writ, Mr Flack states that the other material information on which he relies and that was not disclosed to him was:

	Pages 165-182 inclusive of a report by His Honour Mr Justice Kearney on the Upper Daly Land Claim (TWF1 to his affidavit of 5 December 1991).


	The Martin Corporation Limited Report dated 22 May 1984 (Annexure TWF5 to his affidavit dated 5 December 1991).


Part of the information that Mr Flack seeks to rely upon, being the report of Mr

Justice Kearney on the Upper Daly Land Claim, was not discovered by Mr Flack until after the Writ was filed and served. The majority of the Full Court in Ward v Walton 66 NTR 20 found that material facts discovered after the issue of a writ satisfied the requirement of section 44(3)(b) of the Limitation Act that an action be instituted "within 12 months after" the ascertainment of material facts by the Plaintiff.

I accept as true and correct the evidence given by Mr Flack that he started collecting documents and information after May 1990 and that it was only after 28 December 1989 that facts material to his claim were discovered by Mr Flack.

Counsel for the Defendant argued that the information contained in this material was all information within the knowledge of the Plaintiffs while they were conducting farming activities at Narwunjuke, and it therefore followed that the discovery of the information in the printed reports did not amount to the discovery of a material fact. I reject this argument, preferring the argument of counsel for the Plaintiffs that for the Plaintiffs to discover that their own conclusions are borne out by experts in the field constitutes a fact material to their case. The discovery of the reports lends credence to the Plaintiffs' own conclusions, and it potentially indicates the existence of additional witnesses to assist with the Plaintiffs' case. As to the existence of potential witnesses constituting a material fact, see Lovett v Le Gall (1975) 10 SASR 479 at 482.

I therefore find that the material relied upon by the Plaintiffs constitutes 'material facts' within the meaning of section 44 of the Limitation Act, and their discovery by the Plaintiffs was such as to bring them within the time requirements of Section 44 of the Limitations Act.

In considering how I should exercise my discretion in this matter, I have given consideration to argument by counsel for the Defendant to the effect that, if an extension of time is granted, the Defendant will suffer prejudice in that witnesses for the Defendant have suffered a loss of memory during the time that has elapsed since the date of the alleged misstatements. Counsel for the Defendant argued that the Defendant's potential witnesses have suffered more than the usual difficulty in remembering events that happened some years ago, and that this is evidenced by affidavits that have been filed in respect of this matter. I have some difficulty with this argument, and find that it is not supported on the evidence before me. I accept that a witness in any proceeding will have difficulty remembering events that occurred some years ago, but I am not satisfied that the Defendant has demonstrated that its witnesses have suffered anything

more than the usual loss of memory over time.

The position of the Plaintiffs is that they claim that they have suffered damages in excess of $524,000 and losses of potential profit and income from endeavours elsewhere. The Plaintiffs will suffer substantial prejudice if they are unsuccessful in obtaining an extension of time, because they will not be able to pursue their claim.

In my view, the potential hardship to the Plaintiffs in not being heard on their claim for substantial damages more than counteracts the potential for hardship for the Defendant. Whilst I offer no opinion on the likely success or otherwise of the Plaintiffs' claim, I believe that they should have the opportunity to be heard on the question of the substantive claim in this case.

On all the evidence I am satisfied that:

Facts material to the Plaintiff's case were not ascertained by him until after the expiration of the limitation period, and that the action was instituted within 12 months after the ascertainment of those facts by the Plaintiff and that in all the circumstances of the case, it is just to grant the extension of time.

Accordingly, the application for an extension of time to institute proceedings is granted. The Plaintiff is granted an extension of time to 28 December 1990 being the date on which these proceedings were instituted.

I will hear the parties on what other orders, if any, are required as a consequence of my decision and any argument on the question of costs.

