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REASONS FOR JUDGMENT
(Delivered 7 May 1993)



The indictment presented against the accused contained three counts of what is commonly called rape, all of which were alleged to have occurred on the same night and to have been committed upon the same woman.	There were two further counts on that indictment, the first charging that on the same night the accused deprived that woman of her personal liberty by carrying her away in a motor vehicle against her wishes, and the second, that at about the same time, with intent to cause fear made to her a threat to kill her, which threat was of such a nature as to cause fear to any person of reasonable firmness and courage.


It was alleged that all of the facts leading to the formulation of the charges together constituted an ongoing course of conduct by the accused over a period of about five hours.	It was alleged that the woman had been hitchhiking, the accused had picked her up in his motor vehicle and taken her to a place other than that to which
she wished to go; that he had then raped her and afterwards
again driven her to a place to which she did not wish to go; that he there threatened to kill her including a threat whilst armed with a· piece of glass, and that he thereafter raped her on two separate occasions.

The evidence as to the alleged deprivation of liberty and threat to kill were to be relied upon by the Crown not only as constituting those separate offences, but also as constituting circumstances which the jury could take into account in looking at the question as to whether the woman had consented to the acts of sexual intercourse which had taken place and whether the accused intended to have sexual intercourse with her without her consent.

After presentation of the indictment the accused, before pleading, applied to the Court to quash or amend the same so that it contained only the counts of rape, on the ground that it was calculated to prejudice or embarrass him in his defence to the charge, or to stay the proceedings on the ground that they were vexatious and harassing (s339 Criminal Code).
The reasons why it was ordered that the counts in the indictment, other than those of rape, were then quashed, are the same as those given by Everett J. in R v Slade (1982) 7 A Crim R 43 at 45:

"In my opinion it is undesirable that the facts and circumstances of what is in reality one incident or episode should be minutely dissected in order to distil from them as many different crimes as possible and include them as separate counts in the same indictment.	The consequences include unnecessary work for all involved, the possibility of confusion in the minds of the· jury and the opening up of avenues for undesirable, or even unjust, compromises".


Those remarks were endorsed by Muirhead J. in R v siugzdinis and Mauri (1984) 32 NTR 1.

The evidence going to the additional counts were admissible, and had the accused been convicted (he was acquitted on all counts remaining on the indictment), could have been properly taken into account in relation to sentence.	The quashing of those counts could have no adverse influence on the effective presentation of the Crown case, but may have prejudiced the accused in his defence of the other most serious charges.

