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IN THE COURT OF CRIMINAL APPEAL OF THE NORTHERN TERRITORY
OF AUSTRALIA

No. CA 11 of 1991


BETWEEN:



GAVIN NEIL McCUBBIN
Appellant

AND:



THE QUEEN
 
Respondent




CORAM:	ANGEL, MILDREN AND MORLING JJ




REASONS FOR JUDGMENT
(Delivered 16 October 1992)





ANGEL J:
This is an appeal by leave granted on 19 August 1992 against a conviction entered on 26 June 1991 after a trial before the Chief Justice and a jury, in respect of a charge of aggravated sexual assault, rape, contrary to section 192(1), (3) and (4) of the Criminal Code.


The relevant count in the indictment charged the appellant, that on or about 21 April 1990 at Katherine in the Northern Territory of Australia he unlawfully assaulted Marie Kelly Brumby with intent to have carnal knowledge of the said Marie Kelly Brumby and that the said unlawful assault involved the following circumstances of aggravation, namely, (a), that the appellant thereby caused bodily harm to the said Marie Kelly Brumby and, (b), that the app:llant thereby had carnal knowledge of the said Marie Kelly Brumby.

The appellant was also found guilty, and convicted for that on or about 21 April 1990 at Katherine, with intent to cause grievous harm he caused bodily harm to the prosecutrix, contrary to section 177A of the Criminal Code. He does not appeal from that conviction.

There are two grounds of appeal from the sexual assault conviction, first, that the verdict of the jury was unsafe and unsatisfactory and, secondly, that the appellant's confessional statements, admitted into evidence over objection, ought to have been excluded.	The relevant principles as regards to the first ground are now well settled and were conveniently summarised by Hunt CJ at CL in Gordon	(1991) 57 A Crim R 413 at 416:

"A verdict will usually be considered to be unsafe and unsatisfactory if this Court concludes the jury, acting reasonably, should have, in the sense of ought to have, entertained a sufficient doubt as to have entitled the accused to an acquittal.	That is, the jury ought to have entertained a sufficient doubt as to the guilt of the accused.	(Whitehorn (1983) 152 CLR 657 at 687;
Chamberlain Number 2 153 CLR 521 at 534, 602, 603, 606, 607.)	For that task this Court must undertake an independent examination of the relevant evidence and make its own assessment of both the sufficiency and the quality of the evidence.	(Morris (1987) 163 CLR 454 at 463, 464, 466, 473, 478, 479.)	But this Court makes such an assessment not for the purpose of substituting its own view of the accused's guilt for that of the jury but in order only to base its judgment as to whether the jury ought to have had a reasonable doubt as to that guilt: Chidiac and Asfour (1991) 171 CLR 432 at 443-444, and 452."


The appellant, who appeared in person and who competently and articulately argued his case, submitted that the jury's verdict was unsafe because the evidence of the prosecutrix was contradictory and manifestly unreliable and of such poor quality that even though there were passages in her evidence upon which a jury might convict, the jury ought to have entertained a reasonable doubt as to his guilt.

The trial judge gave specific directions to the jury about the contradictory nature of the prosecutrix's evidence.	In the 'course of his summing up he said:

"She says that there were three or two - I'm not quite sure that I follow from the things she said - but there were two or three other men involved and they also raped her.	You have heard the police evidence, that their investigations make it as clear as they can that there were no other persons there, and you will remember also the black tracker seemed to take that view also.

You may also remember the demeanour of the witness was strange.		She would not look at Mr Mccubbin while he was endeavouring to cross-examine her and she was given to long fits of silence before answering.	Now, you can take the view that she was deliberately lying; you can take the view that she was extremely nervous; you can take the view that she was very confused and upset; but whatever view you take it's clear that the evidence she
gave was very confused and very contradictory.

You may have considerable sympathy for her; nevertheless, this court moves on evidence and analyses the evidence.	It's a matter for you to determine how far you would accept her, but I tell you this.	I tell you this as a matter of law, that you cannot act on her evidence without finding corroboration somewhere else.	It may not be a matter of strict law that I tell you that, but I tell you that here in this Court, that it would be unsafe to act upon her evidence in order to convict the accused.

You must therefore look for corroboration and corroboration is evidence which shows or tends to show that what is alleged by the victim, by Miss Brumby, or that the charges alleged by the Crown are proved and proved beyond reasonable doubt.
Now, I don't think I can emphasise this too much, that you could not convict the accused on the evidence of·Miss Brumby aloDe; you could not.	It would be quite wrong because her evidence is so confused. · See, you know, she talks about these three men.	She talked about all sorts of things which are contradictory.

You are, however, entitled to look for corroboration - and I'll deal with this at a later stage - but there are basically two types of corroboration here.	One is the corroboration which you may garner from the accused's own statements - and I'll deal with that later - but you will remember that there are in the records of interview, which you've heard and which you may play back in the jury room, a number of admissions by the accused."

His Honour, later in the summing up, said the following in regard to corroboration:

"But you must also find that this assault took place with intent to have carnal knowledge of Miss Brumby. Now, on the accused's version, which he gives to you in the witness box, any assault - that is, any striking of Miss Brumby on the head with an iron bar - took place after and while that might constitute some other offence does not constitute this offence.
And you have to be satisfied that the reason he assaulted her was with the intent of having carnal knowledge, and that was the basis of the assault. If you are not satisfied of that beyond reasonable doubt, then he must be acquitted of this count.
The corroboration you can find in the injuries of Miss Kelly, the medical descriptions of her injuries and the photographic evidence, but the corroboration of the assault with intent to have carnal knowledge you can find only in the admissions.	If you accept them as true admissions of the accused in his record of interview and particularly in the records of interview of
24 April.
If you feel that that is an unsafe basis upon which to sustain a conviction or to have any reasonable doubt about it at all, then the accused is entitled to be acquitted on that count."

That direction to the jury, in the circumstances of this case is, from the point of view of the appellant, unexceptional;	indeed, it favoured the appellant.
His Honour might, in addition to the appellant's submissions, have also mentioned the proven lies of the appellant when initially spoken to by Sergeant Hayes and Constable Rowbottam at the corner of Katherine Terrace and Giles Street on 21 April 1990.	On that occasion he initially said he found the prosecutrix lying on the Victoria Highway, having been hit by a car.

This story was subsequently revised by the appellant and then revised again and yet further refined until, in its final version to the investigating police, he admitted he had non-consensual anal intercourse with the prosecutrix, gaining his way by physically overpowering her and hitting her with a wheel brace in the process.	This inculpatory version he gave in a record of interview with Sergeant Martin and Detective Hollamby on 24 April 1990 and also in the course of a video taped re-enactment.
This court viewed this video last night after conclusion of the sitting yesterday.	The appellant subsequently revised his story again, claiming at the trial that the bashing with the wheel brace occurred after consensual intercourse, the bashing being said to be  admitted and relating to his accusing the prosecutrix of stealing money from his car.	The nature and the circumstances of the admission, that he had anally r ped the prosecutrix, coming as it did as a revised version of his last version of the truth, were in turn consistent with the evidence of the police tracker, Freddie Ryan, who observed footprints and flattened grass at the scene, indicative of activity as related by the appellant during the
re-enactment.


Having considered the relevant evidence and the summing up of the learned trial judge, I agree with the Crown's submission, that had the jury entirely disregarded the evidence of the prosecutrix, there was other evidence of sufficient quality to justify the verdict.	As it was, the evidence corroborated an account of the incident given by the prosecutrix at appeal book 258 to 263 in examination in chief and appeal book 316, 317 and 339 in cross-examination.

The first ground of appeal fails, there being evidence such as to justify the jury's verdict and no evidence sufficient to conclude that the jury ought to have had a reasonable doubt.
The second ground of appeal for which leave was granted is that the appellant's confessional statements, admitted into evidence over objection, ought to have been excluded.
The notice of appeal dated 6 September 1992 incorrectly cites that the second ground of appeal involves an error of law in relation to the admission of confessional material. The learned trial judge held a voir dire hearing at the conclusion of which he ruled the confessional material admissible.	He correctly treated the appellant's allegations as a challenge to the voluntariness of the confession to Detective Martin.

The appellant's allegations raise no serious question about the exercise of a judicial discretion.	The question of voluntariness of the confession involves a question of fact.	The learned trial judge's conclusion on that question is supported by the oral evidence of the police and the
_taped records of interview and the re-enactment.		There is no basis for disturbing the findings and decision of the learned trial judge at the conclusion of the voir dire as to the admissibility of the confessional material.	The second ground of appeal also fails.

It should be mentioned that in the course of the hearing of the appeal two items of evidence were sought to be introduced by the appellant.	The first was known to the him at the time of trial and not sought to be put in evidence then.	Yesterday we ruled it could, in those
circumstances, not be introduced on the appeal.


The second item was a copy of a memorandum of a conversation involving the police witness, Hollamby, and some Victorian authorities which the appellant apparently acquired subsequent to the trial by virtue of the Freedom of Information Act.	We received that document for what it was worth.	It's sufficient to say that it is not relevant admissible evidence.	Even if it were, as the appellant asserts, to contradict Hollamby, which it does not, it casts no reasonable doubt in any way upon the jury's verdict in any event.

Finally, I should mention the appellant sought to introduce as additional grounds of appeal, first, that the learned trial judge misdirected the jury as to the standard of proof and, secondly, that the learned trial judge should have warned the jury in general terms as to the authenticity of the confessional material.	Yesterday we disallowed the introduction of the first new ground on the simple basis there was no foundation for laying it, the learned trial judge having correctly directed the jury as to the standard of proof.	The appellant expressly abandoned the second ground.
I would dismiss the appeal.	The order of the court will be: appeal dismissed.


MILDREN J:
I concur.
MORLING J:
I also concur.

