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MARTIN, ANGEL & MILDREN JJ:	At the conclusion of his trial, on 19 April 1991, the appellant was convicted of murder.	He appealed from that conviction to this Court.
The appeal was heard on 10 and 11 December 1991, and at the conclusion of argument we dismissed the appeal and announced that we would give our reasons for dismissing the appeal at a later time.	We now do so.

The appellant's grounds of appeal were as follows.

11 1.	As to the verdict.

	The learned trial Judge failed to direct the jury properly or at all on the reaching of a unanimous verdict.



	The learned trial Judge failed to direct the jury properly or at all on the acceptance of a majority verdict.


	The learned trial Judge wrongly accepted the verdict or alternatively failed to exercise his discretion to refuse to accept the verdict.


	The learned trial Judge ought to have discharged the jury on its being unable to agree unanimously.


	The trial miscarried by the jury using its own view of how and when it could return a majority verdict.
	The conviction is unsafe and unsatisfactory." Ground 3 was not proceeded with.


In the course of the learned trial Judge's summing up to the jury on 18 April, he said:

"In the first instance, your verdict must be unanimous. That does not mean that you've all got to think the same things are important.	Nor does it mean that you've all got to reason your conclusion out in the same way.	But it does mean that any verdict which you announce, Madam Forelady, is one in which you're all prepared to join."

When the jury returned in excess of six hours after first retiring to consider its verdict, the following exchange took place:

"HIS HONOUR:	Well, members of the jury, I'm not sure precisely what your position is at the moment, but I gather you haven't unanimously reached a verdict, is that right?

THE FOREMAN: HIS HONOUR: THE FOREMAN:
 Yes.
You have?
We couldn't reach equally.
HIS HONOUR:	I'm sorry?

THE FOREMAN:	We didn't reach equally the verdict but we are a majority.

HIS HONOUR:	Well, you're anticipating - you know more about the Criminal Code than I did until recently, but 6 hours have now more than elapsed since you went out and as you've apparently either been told or knew about or anticipated, I can now receive a verdict of 10 of you - 10 or more of you.	Is the position that you've reached agreement?

THE FOREMAN:
HIS HONOUR:
agreement?
 Yes, 10 against 2.
There's 10 of you that have reached

THE FOREMAN:	Yes.
HIS HONOUR:	Yes, all right, well we'll take that verdict, thank you.
THE ASSOCIATE:	Madam Foreman, please stand.
On the count of murder, do you find the accused guilty or not guilty?

THE FOREMAN: HIS HONOUR:
 We find him guilty, guilty of murder. Yes, thank you, Madam Forelady.
No need to detain the jury any further is there?
MR BOYCE (the prosecutor):·	No, Your Honour, no."

The appellant complained about the taking of the jury verdict.	It was said the learned trial Judge should have fully directed the jury on the taking of a majority verdict rather than taking it in the manner he did.	It was said the learned trial Judge had a discretion to send the jury back into the jury room after directing them on the terms of
s.368 of the Criminal Code and that he ought to have done so.	Section 368 of the Criminal Code provides:
"Where upon a trial a period of not less than 6 hours has elapsed since the jury retired and the jurors are not unanimously agreed upon their verdict the court
shall -

	if the jury consists of 11 or 12 jurors and 10 of those jurors are agreed upon a verdict to be given, take and enter that verdict as the verdict of the jury; or


	if the jury consists of 10 jurors and 9 of those jurors are agreed upon a verdict to be given, take and enter that verdict as the verdict of the jury."


We do not think there was any substance in the appellant's complaints.	The trial Judge's plain and unambiguous directions in the course of his summing up as to the unanimity of the verdict is consistent with the directions approved in R v Clarke and Johnstone [1986] V.R. 643 at 660, 661.	There is neither a rule of law nor a rule of practice that a jury in a criminal trial must be told by the trial Judge that their verdict must be unanimous: Millgate (1964-65) 38 A.L.J.R. 162 per Barwick CJ, 163 per
Owen J; Sergi (1974) V.R. 1 at 11; McQueeny [1989] 39 A.Crim.R. 56 at 63.	It was not suggested that the learned trial Judge should have given directions as to a majority verdict before the effluxion of six hours.	We agree that as a general rule it is wiser not to tell the jury anything about a majority verdict when they first retire, see Pearmine (1987) 37 A.Crim.R. 424 at 424-425 per Burt CJ, 430-431 per Kennedy J.

As can be seen from the exchange between the learned trial Judge and the foreman, the foreman anticipated the applicability of s.368 of the Code to the situation, a period of not less than six hours having elapsed since the
jury first retired.	This is understandable as members of juries often sit on more than one trial in the course of a month's duty, and naturally retain what they have been told in one trial when sitting on another.	The facts of the matter are that six hours had elapsed and the jurors were not unanimously agreed; however ten out of twelve jurors were agreed upon the verdict to be given, and his Honour therefore had no discretion in the matter.	Section 368 of the criminal Code is mandatory in its terms.		That section specifically allows for the taking of a majority verdict where there is no unanimity.	Once the jury returns a verdict which is not ambiguous and which is open to them on the indictment, the learned trial Judge had no discretion to refuse to accept it; see Robinson (1974) 60 Cr.App.R. 108.
It is clear that the jury understood what a majority verdict was.	That is amply demonstrated in the exchanges between the learned trial Judge and the foreman.	It is, it seems to us, irrelevant how the jury became aware of their ability to return a majority verdict.	It is of no consequence that the jury arrived at a majority verdict without being given a specific direction of this by the trial Judge; cf. Adams and Hogan (1968) 52 Cr.App.R. 588; Bateson (1970) 54 Cr.App.R.
11.


It is for these reasons we dismissed the appeal and confirmed the conviction.

