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THE QUEEN v PHILLIP DANIEL BERIDA EXTEMPORE REMARKS ON SENTENCE
Delivered the 5th day of April 1990


You have pleaded guilty to a charge that on 1 July 1988 at Port Keats in the Northern Territory of Australia, you unlawfully killed the person named in the indictment under such circumstances as not to constitute murder; s.163 of the Criminal Code.

Upon your plea of guilty I enter a conviction.


On 29 May 1987, Rice J convicted you on your own confession that on 5 November 1986 at Port Keats, in the Northern Territory, you intentionally caused grievous bodily harm to a person, contrary to s.177 of the Criminal Code.	He sentenced you to 3 years imprisonment fixing a non-parole period of 18 calendar months, such sentence being deemed to commence on
6 November 1986 when you were first taken into custody.	Rice J in sentencing you said:

"	it is obvious that you are regarded as a trouble maker in the community, and those who have tried to help you have had little influence upon you.	The time has now come where a gaol sentence is inevitable and I propose to deal with you on that basis, having seriously considered all other options open to me.	Your prior convictions indicate a positive rejection of respect for the law ..."




I have to deal with an offence which occurred some 3 months after your release from prison on parole.	Your re-offending confirms Rice J's opinion of your "positive rejection of respect for the law".

The circumstances giving rise to the offence with which you stand charged are as follows:	it occurred at Port Keats where, imprisonment aside, you have lived your whole life.	At the time there was at Port Keats a social club and there was widespread aimlessness, drinking, unemployment and a climate of violence.
Rival clans and groups with a long history of enmity, conflict and violence were resident at Port Keats.	Those clans and groups are apparently not the only people who give rise to the misguided view that violence is a necessary consequence of differences of opinion.	The fact is people do not have to agree or, to use a word fashionable in some circles, be in "consensus", in order to be reasonable or to avoid violence.
The words of Lord Russell in Secretary of State for Education v Tameside Metropolitan Borough Council [1977] A.C. 1014 at 1075 are to the point:

"History is replete with genuine accusations of unreasonableness when all that is involved is disagreement, perhaps passionate, between reasonable people."



To that mi,:,ht be added the eloquent voice of the Mexican

poet
 and
 essay·ist Octavi'o Paz.
 I quote .1. rom Converg_ences,

Bloomsbury (1987)	pp. 117 118:


"History has thus far been plural:	different visions of humanity, each with a different vision of its past and future.	To preserve this diversity is to preserve a plurality of futures, that is to say life itself .•• we must cultivate and defend particularity, individuality and irregularity - life."



The tragedy is that diversity leads to disagreement which all too often (and quite unnecessarily) gives rise to people losing reason and being intolerant of each other and each other's views.	It is only through tolerance of individual differences that life, as Paz and as our law see it, can go on. It is no accident that the common law has always championed individual freedom; and that includes freedom to disagree.	But it is to be remembered that the individual freedom protected by our law is freedom with responsibility under the law, not irresponsible licence, not muddled anti-authoritarianism or antisocial behaviour borne out of misdirected resentment against others or society at large.	If I may be excused for stating the obvious, freedom to disagree is not a licence to maim and kill those with whom one disagrees.	When all is said and done you, Phillip Daniel Berida, are responsible and are held by the law to be responsible for this crime.	It is not the case that you were driven to it by your circumstances.	The witnesses called on your behalf are proof enough, if proof is needed, that goodwill and decency were also present at Port Keats in 1988.

The history of the conflict between the clan of which you are a member and the clan of the deceased is proven before me to be of long standing, though the reasons for the conflict are not




in evidence.	To that general conflict may be added the fact you are married to the victim's sister and thus your marriage is across a boundary and attempts to span an old gulf.	It is in this setting that your crime was committed:	the general clan conflict and the particular enmity between you and the
deceased.	That enmity is part of the larger conflict, and is in part due to the difficulties of your marriage, and your marital infidelity.		In the past the personal animosity between you and the deceased had occasionally manifested itself in your beating at the hands of the deceased and some of his family.

Another aspect of your crime is that it took place at a time when Port Keats was in the throes of awful social problems and widespread aimlessness, drunkenness and unemployment, compounded by a lack of effective leadership and governance.	Your crime took place some 3 months before the notorious storming and destruction of the social club, which not only thereafter reduced the intake of alcohol but preceded a period of sharply decreased lawlessness.	Your crime is thus to be seen against a setting of domestic conflict, clan conflict and general social upheaval, none of which, however, excuses you from responsibility for your crime, for the reasons I have already given.

The facts of the crime itself I find to be as follows.	On 1 July 1988 at approximately 6 pm you attended the
Port Keats Social Club where you consumed a quantity of beer. The victim was at the club at the time.


When you left the club your wife was waiting for you and you commenced to argue.	Your wife left your company for a short time, then returned.		On that evening a travelling sideshow circus was set up on a lot adjacent to the club and was in full swing with many persons present.	You moved to a large rubbish drum outside the circus, lifted it up and threw it.	This attracted the attention of others.		At the time you had in your possession a large wooden handled knife, exhibit Pl.		You had it in a leather sheath.		You had purchased the knife earlier the same day for the purpose of cutting meat.	It was the habit of a number of men at Port Keats to carry meat knives.

You saw the victim and called out to him by name.	The   victim rushed towards you and your wife, and an argument ensued and continued for some minutes.	The victim was unarmed.	He shaped up to you.	You came together and scuffled.	You drew the knife and stabbed the victim in the left shoulder.	The victim grabbed you around the head with both hands and wrestled you to the ground.		The two of you grappled on the ground for a time, till the victim attained a position sitting on top of you, holding you in a bear hug fashion.	You forced the victim upwards and at the same time stabbed him in the left side of his rib cage.	You did so with what has been described as moderate force, though sufficient to inflict a fatal injury.		Your wife was present during the fight and was screaming.	By this time a crowd had gathered and when you stabbed the victim the second time, a number of men moved in towards the fight with the intention of stopping it.	One man attempted to disarm you but


cut his hand when he grabbed the knife by the blade.	Others grabbed you and punched and kicked you as well as beat you with sticks and rocks before you broke away and fled in the direction of the basketball courts.	The knife was left on the ground near the victim, and it was later found and given to police.

After you fled, the victim was taken to Port Keats Medical Centre where he received initial treatment.	At this time the victim was bleeding profusely from the wound to his left side lower chest.	The victim died during emergency treatment administered by a doctor from the Aero Medical Service.

Shortly after the incident police attended the circus and spoke to a witness of the fight and stabbing.	The police were told that you had to be found quickly, as, if you were at large for too long, someone would get you and kill you.	The police initially searched for you without success.	The police then attended the medical centre to check on the victim's progress and were given a brown leather sheath belonging to the weapon seized, together with a smaller black handled knife.	The search for you was then continued and you were subsequently located at Waderr Creek.	You conversed with Chula, a member of the search party, before surrendering, and were then taken back to the police station.

Shortly after returning to the station, members were informed that the victim had died.	They were also informed that many residents of Port Keats were very angry, and formed the




opinion that hostility may lead to an attack on the station for the purpose of reaching you.	There were fears for your safety. A number of shotgun blasts were heard to come from the settlement after news of the victim's death had been passed around.

Arrangements were made for a police plane to attend Port Keats and remove you from the settlement for your own
protection on 2 July 1988.	After a short conversation during which you admitted the stabbing, you were arrested and taken back to Darwin, together with the body of the victim, the knives and various items of clothing.

Police interviewed you, in the presence of a prisoner's friend, on 2 July 1988 at 5:25 pm.

On 16 September 1988 a post mortem examination of the body of the victim was carried out at Royal Darwin Hospital.	It was noted that the lateral left chest wound was accompanied by the fracture of the seventh rib and that these were associated.	The cause of death was recorded as being haemorrhage from a stab wound to the chest, and the wound causing death due to haemorrhage was that of the superior left lateral chest wall laceration which is associated with complete passage through the chest wall and laceration of the left lower lobe of the lung.

On the question of your level of intoxication, during the interview you admitted consuming the prevailing quota of four


cans of beer at the club before the incident.	At the committal hearing however, it was established that at the Port Keats Social Club it was quite common for people to drink more than their allowed limit by gambling and trading in cans as well as getting others to take cans for them.	It was not unusual for persons to consume as many as eight cans at the club despite the limit.	At the full committal hearing, the Court was told that you had consumed more than four cans on the relevant night.	The Court also heard that it was thought you used to drink too much and you had been seen at the club prior to the incident and looked quite drunk.	The police officer who apprehended you formed the opinion that you were 'partly drunk'.

You have been in custody on remand since the offence.	It is unnecessary for me to go into the reasons as to why you have been on remand so long, other than to say the length of time is partly due to there having been two committals and partly due to disruption in your legal representation.	Without saying any more about that I take into account your incarceration in fixing sentence.

At one time you indulged in petrol sniffing, though you had ceased this dreadful practice some time before the offence.	You are a tribal Aboriginal.	At the time of the crime you were 20 years of age, married with 2 young children.	You first offered to plead guilty to the present crime in early 1989.	You are remorseful for what you have done and I find that you are genuinely sorry for the terrible consequences of your crime,




that is, the death of a fellow human being.		You have brought shame on your family.		I take that into account in fixing penalty:	Jadurin v R (1982) 44 A.L.R. 424 at 427, 428.	There is a real risk of payback and your personal safety remains a real issue even this long after the events in question.	It is unlikely you will be able to return to Port Keats for a very long time, if ever, and, as I have said, it is there you have spent all your life.	It is there you have had your friends and have your immediate family.	It may never be possible for you to return there.	Your family is supportive of you even though your contact with Port Keats is cut.	Upon your release from prison it will be necessary for you to start life again, and in the meantime it will be necessary for you to serve a term of imprisonment and pay your debt to society.	There is a pressing need for you to realise and remember that violence is abhorrent and unlawful and rightly treated so by the community at large and by the courts.	It is all the more so when people are maimed and killed as a consequence of violence.

Having regard to the nature and circumstances of your crime, I must fix a penalty that pays proper regard to deterrence to you personally and deterrence generally.

Of course, the question of deterrence must be seen in light (if that is the right word) of the background I have mentioned. On the question of deterrence I have regard to the comments of Derrington Jin	Yougie (1987) 33 A.Crim.R. 301 at 304:


"Of highest importance is the deterrent effect for the protection of potential victims and the turning of the court's face against violence as a general proposition is justifiable.	At the same time it would be wrong to fail to acknowledge the social difficulties faced by Aboriginals in this context where poor self image and other demoralising factors have placed heavy stresses on them leading to alcohol abuse and consequential violence.	Its endemic presence in these communities, despite heavy prison sentences, is proof of the serious problem and, to some extent, the limited nature of deterrence in this social context."



Counsel on your behalf has pleaded that I not impose a crushing sentence.	I have no such intention; it would be wrong for me to do so.	I remind myself of the well known and oft cited words of Napier CJ in Webb v O'Sullivan [1952] S.A.S.R. 65 at 66:

"The courts should endeavour to make the punishment fit the crime and the circumstances of the offender, as nearly as may be.	Our first concern is the protection of the public, but, subject to that, the court should lean towards mercy. We ought not to award the maximum which the offence will warrant, but rather the minimum which is consistent with a due regard for the public interest."



In fixing penalty, it is for me to have regard to, and I have regard to, the background I have mentioned, the nature and circumstances of your offence, your previous criminal record and your personal circumstances and general considerations of retribution, deterrence and your personal rehabilitation.		The maximum penalty for your crime is imprisonment for life.	I take into account that you can be placed at Pareda Outstation under the direction and supervision of the Department of Correctional Services, that you will be safe there and that you will have an


opportunity to make a new life and at the same time receive meaningful support from members of your family.

Phillip Daniel Berida, I sentence you to 7 years imprisonment, direct that the unexpired portion of the sentence imposed upon you by Rice Jon	29 May 1987 be served cumulatively with my sentence, direct that the sentences run from the 2nd day of July 1988 when you were first arrested, direct that after
3 years imprisonment the balance of your sentence be suspended and that you be released on entering into a recognizance without sureties in the sum of $1,000 to be of good behaviour for the period of the balance of the sentence and direct that the suspension of the sentence be conditional first upon your submitting to the supervision and direction of the Director of Correctional Services or his nominee; secondly that you reside at Pareda Outstation during the balance of your sentence; and thirdly that you not leave Pareda Outstation except for medical reasons or for the purpose of legal advice or for any other purpose approved in writing by the said Director or his nominee.

It is to be hoped that while in prison you so conduct yourself that you can avail yourself of the privilege of working at Gunn Point Prison Farm or Beatrice Hill each of which would better fit you to be released in the manner I have indicated.

