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R -v- ELLA


S·1preme  C,:)nrt  of	the	Northern  Te::-::.'..	•ry	of	Aus·tr: .lia


Kearney J.

28, 29, 39, 31 May; 5, 6 June; 2 July 1990



CRIMINAL LAW - evidence - admissibility of admissions - standard of proof to establish voluntariness.

CRIMINAL LAW - evidence - admissibility - confession made when mental condition impaired by drugs - test of admissibility.

CRIMINAL LAW - evidence - voluntary admissions - discretion to exclude - whether unfair to the accused in all the circumstances - whether evidence unlawfully or improperly obtained - burden and standard of proof - Criminal Code s.440(2).

CRIMINAL LAW - evidence - voluntary admissions - discretion to exclude on public policy grounds where admissions not unfair to accused - relevant factors.
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Van der Meer v The Queen (1988) 82 ALR 10 Williams v The Queen (1986) 161 CLR 278
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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. sec 56 of 1989
BETWEEN:


THE QUEEN AND:
PHILLIP ANTHONY ELLA




CORA!·'.:	KEARNEY J.



REASONS FOR THE RULING ON THE VOIR DIRE
(Delivered 2 July 1990)





The ruling

The accused was arraigned on 28 May 1990 and pleaded not guilty to both counts in the Indictment.	Prior to a jury being empanelled he sought a voir dire, pursuant to s.26L of the Evidence Act, in relation to the admissibility of certain evidence proposed to be adduced by the Crown at his trial.	Evidence was taken on the voir dire between 28 and
31 May.	I heard submissions on 5 June and on 6 June I ruled as follows (transcript, p.445):-
"I rule this morning on the question of the admissibility of certain evidence by way of inculpatory admissions obtained by the police from the accused in the early hours of the morning of
22 December 1988.	I do not propose at this time to state the reasons for the conclusions to which I've come; those reasons will be stated after the jury has returned its verdict, if it is then desirable that they be stated.











So I proceed to the ruling.	I rule that evidence of the oral statements by the accused to Detective Hodge, Pollock and Chapman and of the taped records of his 2 interviews by Sergeant Frew is admissible on the basis that I'm satisfied on the balance of probabilities that those statements were made voluntarily, in the sense of that word as explained in a case of McDermott v R.

Further, I am not satisfied that that admissible evidence should be rejected as a matter of discretion on the basis that its reception into evidence would be unfair to the accused or that it was unlawfully or improperly obtained.	The result of this ruling is that the Crown may adduce that evidence before the jury on the trial proper of the accused."
The jury was then empanelled and the trial proceeded on
6 June.	The accused was found guilty on Count 1 of the indictment on 25 June and was sentenced on 26 June.	Mr Rogerson of counsel for the accused then asked that I state in writing the reasons for the ruling on the voir dire of 6 June.	I now do so.

The foundation for the voir dire

The accused was charged in Count 1 with a robbery committed on 20 December 1988 with certain circumstances of aggravation; Count 2 was an alternative charge of receiving stolen property that day.	In seeking a voir dire
Mr Rogerson submitted that certain inculpatory statements the accused had made to the police on 22 December 1988 (which the Crown proposed to adduce in evidence on the trial) were not made voluntarily, in the sense in which the word "voluntary" is used in Ibrahim v The King (1914) AC 599, and therefore evidence of those statements was not lawfully admissible as evidence against him on his trial.
Alternatively, he submitted, if the statements were found to have been made voluntarily, and were thus admissible, they should not be admitted into evidence, in the exercise of the Court's discretion, on the basis that they had been
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unlawfully obtained or, alternatively, because to receive them into evidence in the circumstances in which they were made would be unfair to the accused.

In support of these submissions the accused made the following 17 allegations of fact relating to his mental and physical state during the relevant period, and to the behaviour of the police; all of the incidents mentioned were said to have occurred at various unspecified times in the early hours of the morning of 22 December 1988, between about 12 midnight and 7 am, while he was in an interview room at the Berrimah Police Centre:-

[His Honour then set out the allegations of the accused which included: J
4)	At the times he made the statements in question he was heavily sedated, very tired, and in no fit state to answer questions.

14)	Prior to his 6.55 am interview with  Sergeant Frew, and whilst he was in a tired, drugged and unwell state, Sergeant Frew rehearsed with him the answers he should give in that interview, or primed him in relation to those answers.
In his evidence on the voir dire the accused said:-

"The basic foundation of the 17 complaints - - is that I was heavily under the influence of a number of factors that night which caused me to make false answers, to make misleading answers and make confusing answers."

Later, he specified as one factor "that the police treated me in a less than dignified manner."	He said that Sergeant Frew "did most of the heavy work".

During cross-examination the accused said:-
file_5.png











"I knew - - all night what the thing was about.	It was supposedly I., being the ring-leader of this band of robbers, bursting into the room and bashing Mr Kirk and taking his money.	Now, that's what the police were at me for, and that's why I was being assaulted and pushed around, and that's what the whole thing was about."

[His Honour discussed the evidence on the voir dire relevant to these allegations and then turned to the law:)

The law applicable

The Crown must prove that the accused's inculpatory admissions on 22 December 1988 were made voluntarily, in the sense that they were made in the exercise of his free choice to speak or to be silent, before those admissions can be admitted into evidence on his trial; see McDermott v The King (1948) 76 CLR 501 at p.511, per Dixon J;
Commissioners of Customs and Excise v Harz (1967) 1 AC 760
at pp.817-8, per Lord Reid; and Collins v The Queen (1980)
31 ALR 257 at pp.307-9, per Brennan J.

Mr Rogerson submitted that the admissions in question had not been proved to be voluntary in that sense, on the basis that the Crown had failed to prove that the accused's will had not been overborne in the circumstances by the oppressive conduct by the police, as detailed in the allegations [of the accused] and established by the accused's evidence.	In his submission, the facts of this case should be found to be somewhat analogous to those described in R v Prager (1972) 1 All E.R.1114; that case appears to have involved allegations that the questioning of the accused by its form, length and nature "was designed to
--!-erack' him and accordingly amounted to 'oppression'" (p.1118).
file_6.png










The standard of proof which the Crown must meet in Australia (as opposed to most of the rest of the common law world) to establish voluntariness, appears clearly enough to be proof on the balance of probabilities rather than the "reasonable doubt" standard; see Cleland v The Queen (1982)
151 CLR 1 at p.19, per Deane J; and Code s.440(2).	It was the dicta in Wendo v The Queen (1963) 109 CLR 559 which led to this unfortunate development in Australian jurisprudence. I note a perhaps somewhat reserved endorsement by Gibbs CJ and Wilson Jin	MacPherson v The Queen (1981) 147 CLR 512 at p.519:	"It has been held in Australia that the Crown need not prove fulfilment of the condition [of voluntariness] beyond a reasonable doubt."

If the i culpatory admissions  are proved  to have been made voluntarily, and thus are lawfully  admissible, evidence of those admissions may nevertheless be excluded from the trial, in the exercise of the court's discretion, if its reception would in all the circumstances be unfair to the a,;:.cused, or if that evidence had been unlawfully or improperly obtained (even though its use against the accused would not be unfair); see Cleland v The Queen (supra) at pp.23-4,  per Deane J.	The burden of establishing  that grounds exist for the exercise  of  the  exclusionary discretion lies on the accused, the standard of  proof being the balance of  probabilities; see R v Lee (1950) 82 CLR 133  at p.153; MacPherson v The Queen (supra) at pp.519-520, 544; Cleland v The Queen (supra) at p.19, per Deane J; and Code s.440, the wording of ss.(2) of which is perhaps somewhat unfortunate in that respect.

The general	"unfairness" discretion is discussed in R v Lee (supra) at pp.150-160; the High Court was there solely concerned with "the case of 'improper' or 'unfair' methods by police officers in interrogating suspected persons or persons in custody" (pp.150-1).	In
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McDermott v The King (supra) Dixon J at p.513, said that the task of the judge in considering whether to exercise the discretion in a case such as this -

"- - - is that he should form a judgment upon the propriety of the means by which the statement was obtained by reviewing all the circumstances and considering the fairness of the use made by the police of their position in relation to the accused."
The unfairness, then, must arise from the circumstances in which the statement was made.		The question for determination on the voir dire as to the discretion to exclude is, however, not whether the accused was treated unfairly but whether as a result of his treatment the reception of the admissions into evidence on his trial would be unfair to him in that they would prejudice the fairness of his trial because they are in some way unreliable or untrustworthy; see Cleland v		The Queen (supra) at p.18 per Deane J, and at p.34 per Dawson J;	Williams v The Queen (1986) 161 CLR 278 at p.286, per Gibbs CJ; cf the observations by Brennan Jin	Duke v The Queen (1988-89) ALR 650 at pp.653-4.	As Wilson, Dawson and Toohey JJ put in  Van der Meer (1988) 82 ALR 10 at p.26:-

"Unfairness in this sense is concerned with the accused's right to a fair trial, a right which may be jeopardised if a statement is obtained in circumstances which affect the reliability of the statement."
The "public policy" discretion to exclude evidence of voluntary inculpatory admissions made in circumstances of proved illegality or impropriety, although their use in evidence on the trial against the accused would not be unfair in the sense they are not unreliable or untrustworthy, is now firmly established; see Cleland v The Queen (supra) at p.34 per Dawson J.	The exercise of
this discretion involves weighing the competing requirements
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of convicting offenders and protecting individuals from unlawful or improper treatment.

[His Honour then stated the conclusions he had reached on the evidence; inter alia, he said;]

I note that allegation no.4 is to the effect that at the time the accused was questioned his mental condition was so impaired by the drugs in the medication he had taken, that he did not know what he was saying.	Allegation no.14 relates to the effect of police pressure upon a person whose mental condition is so impaired.	It is clear that a confession made by a person of unsound mind is not necessarily inadmissible; see Sinclair v The King (1946) 73 CLR 316.	A confession by an accused when drunk is admissible unless he is so greatly intoxicated that he cannot understand what he is confessing to; see the discussion in Sinclair v The King (supra) at pp.335-6, per Dixon J.	A similar approach should, I think, be taken where an accused's mental condition is said to have been impaired by drugs; his confession is admissible unless he is so greatly affected by the drugs that he cannot understand what he is confessing to.	That position seems to accord with the law in the United States; see the annotation to Colorado v Connelly 93 L.Ed. 2d.1078.		As indicated earlier, on the facts, I am satisfied that the accused knew what he was saying on 22 December 1988 and accordingly evidence of his statements is admissible.	I do not consider they should be rejected as a matter of discretion.

From these findings I conclude that the statements made by the accused on 22 December 1988 were made in the exercise of his free choice to speak or to remain silent, and were hence voluntary in the legal sense.	I do not consider that it has been shown that the statements were improperly or illegally obtained, or that their use in evidence would
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prejudice the fairness of the accused's trial because they are in some way unreliable. Hence the ruling of 6 June on the voir dire, set out at pp.1-2.



