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BILLABONG MANAGEMENT PTY LTD v TUMMINELLO HOLDINGS PTY LTD

Supreme Court of the Northern Territory of Australia Nader J.
30 July and 9 August 1990 at Darwin.




LIQUOR LICENSING - interpretation of Liquor Act (NT) prior to amendment by Act No. 67 of 1989 - ss. 34 and 35 - whether fee payable by licensee prior to renewal of licence is a fee payable in respect of period of trading before or after the licence renewal.
LIQUOR LICENSING - interpretation of Liquor Act (NT) & Liquor Regulations (NT) - s.29 (2) and regulation 3 and Schedule - whether payment of $200.00 for issue of licence a mere administration fee - effect of new amendments.
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BILLABONG	MANAGEMENT PTY. LTD.
Plaintiff

AND



TUMMINELLO HOLDINGS PTY. LTD.
Defendant


CORAM: NADER J



REASONS FOR JUDGMENT
(Delivered 9 August 1990)




This is an application by the plaintiff to determine a preliminary question in the action, namely, whether, before the amendment of the Liquor Act (NT) by Act No. 67 of 1989, the fee payable by a licencee pursuant to sections 34 and 35
5		of the Act prior to the renewal of the licence was a fee payable in respect of the period of trading before the renewal or in respect of the period of trading after the renewal.


The answer to the question may determine in an important
10		respect the effect of an agreement between the parties for the sale of a business upon which the action is based.


The Liquor Act, by reference to which the question must be determined, is vague.	The need for this action is the direct result of legislative obscurity.	Three experienced barristers, including one Queen's Counsel, and their
5	instructors were engaged for a day on the hearing of this
summons.



Unless otherwise stated, references to and quotations from the Act in these reasons may be taken to be references to
10	and quotations from the Act as it was before Act No. 67 of
1989.



The plaintiff submits that the licence fee is payable in arrears, that is, after the period of trading to which the fee
15	relates.	It contends that the payment of the fee is a tax
upon past trading.	The defendant submits the contrary.		It submits that, although the fee is assessed by reference to past trading, it is paid in respect of future trading.	The question is not about the period of the licence per se.
20		Obviously a licence is granted with respect to the future and renewed with respect to the future; it could not be otherwise. The plaintiff says that the fee paid for the renewal of a licence has a double effect: first, it meets the licensee's obligation for tax on his trading since the licence was
25		granted (or last renewed), and it is a condition of the renewal of the licence for a future period.	The defendant submits that the fee is paid in order to renew the licence for the future period and that the amount of the fee is based on
file_1.bin







an estimate of what the volume of trade will be during the future period, but calculated by reference to past trading.


The Liquor Act is administered by a Commission.	Subject
5		to the Act, the Commission may issue a licence for the sale of liquor: s.24.	Where there is no objection to the grant of the licence, or where any objection has been dismissed by the Commission, the Commission shall, after considering the application, upon payment of a fee of $200, issue a licence,
10	refuse the application or conduct a hearing in relation to the
application: s.29.	A licence remains in force for a period commencing on the date of issue and expiring on 31 July next following, or for such other period as the Commission may determine: s.30.	An application for renewal of a licence
15	shall be made before the date of expiry of the licence:
ss.34(1).	The application for renewal is to be accompanied by certain specified returns, not previously lodged, that are necessary to calculate the "fee payable for renewal.": ss.34(1).	Subsection 34(2) also uses the phrase "fee payable
20	for renewal."	Subject to the conditions of his licence, a
licensee shall within 28 days of the last day of March, June, September and December during the period of his licence, lodge a return showing details of purchases of liquor for disposal in pursuance of his licence in the three months preceding the
25	last day of that March, June, September or December: s.113.
The calculation of the fee payable for the renewal of a licence is provided by section 35.	Subsection 35(3) provides:
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11( 3 ) Where

	an application under section 34(1) for the renewal of a licence -

5
	is not lodged with the Registrar before the date of expiry of the licence; or


10	(ii) is refused pursuant to section 36(a);
( b)	a licence is surrendered under section 39;
	a licence is cancelled under section 47(5) or 72; or

15
	licenced premises are abandoned by the licensee prior to the expiry date of the licence issued in respect of those premises,

20	the fee, calculated in accordance with this section, which would have been payable by the licensee or former licensee if the event referred to in paragraph (a), (b),
(c) or (d) had not occurred and an application to renew the licence had been lodged in accordance with section
25	34(1), shall be payable forthwith."

Subsection 35(4A) provides:

30	11 ( 4A)
than 12 fee for
 If a licence is issued for a period of less months, a proportional amount only of the licence the renewal of the licence shall be payable."


35		Subsection 29(2) -- providing for the payment of "a fee of $20011 for the issue of a licence -- is relied upon by each party in its own way as supporting its case.	The plaintiff says that the amount is so small compared with amounts actually payable on renewal of licences calculated in
40		accordance with section 113 that it can have been intended to be no more than a payment for administration of matters concerned with the issue of the licence.	The plaintiff submits that if the licence fee of $200 were intended to be or to include an amount referrable to future trading it would
45	have been a larger amount.
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'
On the other hand the defendant submits that the fact of the $200 being payable in advance of any trading supports its case that the payment is prospective. It argues that it is
5	likely that the Parliament fixed a small amount only because
at the time it is to be paid there has been no past trading upon which to estimate future trading.	It might also be noted that, although in the context of the present case $200 may seem very small, the Liquor Regulations themselves envisage
10	that a fee of as little as $200 may in fact be payable upon
renewal of a licence.	Regulation 3 provides for fees to be calculated by reference to the Schedule to the Regulations. Put here in most general terms, the Schedule provides for a licence fee related to a percentage of the cost into store of
15	liquor or $200, whichever is the greater:	the regulations
envisage the possibility of situations where the amount of liquor traded is so small that the licence fee upon renewal might in fact be as little as $200.	One cannot infer, therefore, from the mere size of the initial fee ($200) that
20	it does not include an amount in respect of the volume of
trade for the ensuing year.	The Regulations suggest that the legislature regards $200 as the lowest amount that ought to be paid as a licence fee regardless of the volume of trade.	If anything can be inferred from it, the choice of the amount of
25	$200, being the same as that referred to in the regulations,
points to its being a true licence fee.	If it is indeed a licence fee payable in respect of a period of trading, it must relate to the ensuing year, there being no earlier period of
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'	trading to which it could relate.	Of course, the identity of the amounts specified in section 29 and the Schedule to the
Regulations may have been mere coincidence.


5		Counsel for the defendants did not raise the following matter, and I do not rely greatly upon it, but one might wonder why, if the $200 specified in paragraph (a) of subsection 29(2) is a mere administration fee, no such fee is payable under paragraph (b), where an application for the
10	grant of a licence is refused.	In each case, one would
expect, a similar amount of administrative work would have been done in considering the application.	Even where the grant or refusal of a licence follows a "hearing" under subsection 29(3) the same discrimination is observed, the
15	successful applicant paying a licence fee of $200 and the
unsuccessful nothing.	Why should this be so if the fee is merely for the costs of administration?


It is clear that a licence remains in force for a fixed
20		or determinable future duration: s.30.	If the Commission does not make a contrary determination, a licence expires on the 31 July after its issue, otherwise it expires on the date determined.	But, in either circumstance, expiry occurs on a known future date.	There is a stronger rationale for having a
25		definite or determinable expiry date where licence fees are in respect of future trading than where they are a tax on past trading.	In the former case, it is reasonable that the licence should expire at a time when the fee paid for it is,
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as it were, exhausted.	But where the fee is substantially a tax on past trading, there is less reason for the duration of licence to be periodic: the licence might simply run indefinitely until an event occurs which might bring about its
5	determination, such as a failure to pay the fee for a past
period of trading.	It is worth noting that when the Act was amended by Act No.67 of 1989 it created just such a situation, and, amongst other things, abolished the necessity to pay the
$200 specified in section 29 and removed the periodic nature
10		of the duration of licences.	Consistently with those changes, the necessity to renew licences was removed by the repeal of section 34.


An argument tending to favour the defendant is based on
15		the wording of section 34.	It is submitted that, in the context of a section as central to the Act as section 34, the Parliament would have chosen its language advisedly. Therefore, the phrase "the fee payable for renewal" occurring in subsections (1) and (2) ought to be taken to mean what it
20	naturally seems to mean unless there is sufficient reason to
infer that the Parliament intended it to have a different meaning.	The defendant argues that if the phrase does indeed mean what it seems naturally to mean, the plaintiff for that reason alone must fail.	It says that the phrase, by its
25		ordinary signification and taken in their context, means that the returns to be furnished by reference to past trading are the method of calculating the fee required for the purpose of renewing a licence for a future term: in other words, the fee
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is based on a pre-estimate of future trading made by reference to past trading, and is payable in respect of future trading. The defendant says that the duration of the licence and period for which the licence fee is paid are the same.	The
5	plaintiff, as I understood its submission, contends that the
payment of the licence fee, while no doubt being a condition of renewal of the licence for the future, is essentially a tax upon past trading.	I agree with the defendant's submission
that the terminology of section 34 tends to favour its case.
10

Likewise, the phrase "fee payable for renewal" occurring in section 35 tends to support the defendant's submission.

The plaintiff relies upon what it submits to be the
15		implications of subsections 35(3) and (4).	[These provisions are set forth above.)	The plaintiff submits that, unless licence fees are a tax on past trading, no reasonable explanation can be given as to why, upon the occurrence of one
of the contingencies referred to in subsection (3), a fee
20		calculated in accordance with the subsection should be paid. These provisions are indeed more consistent with a situation in which the licence fee is referable to past trading rather than to future trading.	The Plaintiff submitted a number of arguments to the contrary.	For one thing, it argued that the
25	purpose of subsection (3) was to discourage a person from
letting a licence lapse and then applying for a fresh grant in order to gain the benefit of having to pay only a $200 licence fee; or to discourage a transferee of a business from not
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taking a transfer of a licence but rather applying for a fresh grant for the same reason.	That argument might seem to have some merit if it were not for subparagraph (a)(ii) or paragraph (c).	It is possible that subsection (3) was
5		intended to do no more than raise a tax without any particular basis than the need of governments for money. It is also just possible that the Parliament suffered a lapse of concentration and did not consider the consequences of the subsection on the general scheme of the Act. It remains, however, that the
10	effect of subsection (3) favours the plaintiff rather than the
defendant.	(I mentioned that the Act has been radically amended so as to remove from it those provisions creating periodicity in the term of a licence, and, it seems to me, in order to make it clear that the licence fee is retrospective.
15		Although subsection (3) was amended by Act No.67 of 1989, it was replaced by provisions with similar effect.)


On the other hand, subsection 35(4A) strongly favours the plaintiff.	[The subsection is set out above].	such a
20       restriction of the amount of the fee would be reasonable only if the fee, insofar as it is a tax upon trading, is referable to the future term of the licence of less than 12 months.


On the balance of considerations, I am of the opinion,

25		independent of any case law, that the Act taken overall favours a construction that, before the 1989 amendments to the Act came into force, fees for renewal of licences were a tax on estimated future trading calculated by reference to past
10
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trading.	I have reached this opinion notwithstanding subsection 35(3).


I was referred to little judicial pronouncement on the
5		matter, but such as there is supports my conclusion: see Lykiardopoulos v Kennedy (1981) 42 ACTR 38.	There is nothing in that case that suggests a different conclusion from the one I have reached.


10		Therefore I declare that, before the amendment of the Liquor Act (NT) by Act No. 67 of 1989, the fee payable by a licencee pursuant to sections 34 and 35 of the Act prior to the renewal of the licence was a fee payable in respect of the period of trading after the renewal.
15
Unless upon the submissions of the parties I should otherwise order, the plaintiff will pay the defendant's costs of the summons.


20

