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REASONS FOR JUDGMENT
(Delivered 5 June 1990)





In this action the plaintiff, appearing in person throughout, seeks damages for defamation.

He again asks that I stand aside from hearing this case, on the basis that it might reasonably be suspected by fair minded persons (parties or otherwise) that I might not resolve the question before me with a fair and unprejudiced mind.	On the previous 9ccasion, as to which see my reasons for judgment delivered 21 April 1988, the application was based upon two grounds, the first related to incidents which occurred when I was Chief Executive Officer of the Department of Law and the plaintiff an employee in that Department, the second because a decision of mine, in


interlocutory proceedings in another matter, had been reversed upon an appeal brought by him.

In those reasons I detailed the circumstances surrounding the plaintiff's many appearances before me, and I need not repeat them here but, for reasons which I will deal with later, it is relevant to note those prior appearances.	It is also important to know that since my decision in April 1988, the plaintiff appeared before another Judge of this Court on about 6 occasions in this matter up until late in 1988.	On 5 March 1990 the parties appeared before me, the plaintiff in person and the defendant represented by counsel at the commencement of the trial.	As there were preliminary issues to be dealt with there have been further appearances before me on 19 April,
16 May and 18 May.


On 19 April I dismissed the defendant's application under 0.23, heard on 5 March, that a substantial proportion of the Statement of Claim be struck out.	At the same time I invited the parties to consider whether or not the question of whether the words complained of were capable of bearing a defamatory meaning be determined as a preliminary issue.	On
16 May the hearing resumed to hear the attitude of the parties to that issue.	During the course of that hearing the plaintiff said that "another judge ought to hear the trial", as I "had already heard the defendant's argument".
He was referring to the argument of 5 March.	He also sought to have the transcript removed from the file.

I fail to see how a fair minded plaintiff or a member of the public could entertain a reasonable apprehension that a Judge might not bring an impartial and unprejudiced mind to the resolution of a question before him, because he has heard argument in support of an application under 0.23, that a substantial part of a Statement of Claim be struck out.	The arguments raise questions of law, there are no findings of fact and credibility is not an issue.	As already mentioned the defendant's application was dismissed, though I should add upon the ground that it was made far too late.	No ruling was made on the merits.	I decided that there was no reason why I should disqualify myself and said so.

Discussion ensued as to the conduct of the proceedings the plaintiff saying he could argue the preliminary issue but wanted to raise something else.	He posed the question of whether the court regarded itself as an entity not required to follow the rules of protocol, "because my title is not "Mister", according to "Who's What Where?", it is "Bishop", its the "Right Reverend", and I am continually addressed as "Mister" in this court".	I felt no need to respond to that question but told the plaintiff I noted his objection.	Over a period commencing in late 1987,
the plaintiff has appeared in person before me in this Court.	I have addressed him as "Mr Mann" throughout.	This was the first time that he had raised the issue of the manner in which I should address him.	I continued to address him as "Mr Mann" during the remainder of the discussion on that date, towards the end of which he said "I also note that despite your failure to disqualify yourself I am still being addressed as "Mister" instead of "Bishop"".
The connection between those two matters did not impress itself upon me at the time.

The plaintiff sought to make that clear on 18 May, when we came together to hear the plaintiff's views as to whether the Court should embark upon the question as to whether the words were capable of bearing a defamatory meaning, as a preliminary issue.	He announced himself "I'm Bishop Mann, the plaintiff, Your Honour".	He had never before so announced his appearance before me.		I continued to address him as Mr Mann, whereupon he said he had a preliminary application.	He said that on 16 May he "alluded before you to the fact that I was a bishop, and that the court was being discourteous and refusing to appreciate or follow protocol by not calling me "Bishop"."	He again referred to the publication in "Who's What Where?", pointing to it being published in the Chief Minister's Department and said that just as I am listed therein as a Judge of this Court, he is listed as a Bishop of the Church of
Reconciliation.	His submission proceeded that everyone is entitled to courtesy and respect, and "if this is not followed one has to question why".	He answered the question by suggesting that "because this court and the agents for the defendants are not prepared to address me courteously or respectfully, that first of all the indication is prejudice on the part of this court against me and, secondly, because the agents and this court similarly address me without courtesy or respect, that there is possible collusion.	I therefore, in these circumstances, call for a mistrial".
During the course of ensuing discussion it appeared that the plaintiff was seeking to hRve me disqualify myself upon the ground of reasonable apprehension of bias.

I was, for a little time, interested to hear from the plaintiff the basis upon which he claimed to be a Bishop, so that I might better consider whether I should address him as he said courtesy and protocol required.
During the course of that discussion, however, it occurred to me that it might not be wise to continue on that course since to determine the fact for that purpose might well pre-empt an issue in the trial proper since, by his Statement of Claim, the plaintiff claims to be a Bishop, a factor which I assume he will attempt to prove as relevant to an issue.	In any event, the plaintiff indicated, and rightly, that whether I acceded to his request that he be
addressed as "Bishop" in the future, made no difference.	In
effect, the damage had been done, and could not be remedied; the indications of bias were established by past failure to so address him.

The requirement that a Judge disqualify himself from a matter upon the basis that a suspicion may reasonably be engendered in the minds of those who come before him or in the minds of the public that he may not bring to the resolution of the questions arising before him a fair and unprejudiced mind, arises from the common law principles of natural justice.	The requirements of those principles are not infringed "by a mere lack of nicety" (The Queen v Commonwealth Conciliation and Arbitration Commission;
Ex parte The Angliss Group (1969) 122 CLR 546).	In my earlier reasons, reference was made to Livesey v New South Wales Bar Association (1983) 151 CLR 288 and in particular to the passage of p. 294 to the effect that it
would be an abdication of judicial function for a Judge to automatically disqualify himself whenever requested by one of the parties to do so.	In many cases careful consideration of the grounds of the application is required, and as His Honour the Chief Justice said in Mann v Northern Territory News (1988) 79 ALR 15, "There are many cases in which his bounden duty is to continue to hear the case and to rule that the arguments in favour of disqualifying himself are tenuous and not matters which should divert him from continuing with the case".	It must be "firmly
established" that such a suspicion may reasonably be engendered (The Queen v Commonwealth Conciliation and Arbitration Commission p. 553).

Discourtesy by the Court, even if established does not of itself satisfy the test.	A fortiori, where the discourtesy alleged may be seen to be nothing more than an attempt to avoid showing prejudice by apparently prejudging an issue to be determined in the trial.

Since I have touched upon it, I should add that it is far too late for the plaintiff to make this application on this particular ground.	For so long as I have sat in matters regarding the conduct of his cases I have called him "Mr Mann".	Similarly I have never heard any counsel refer to him as "Bishop".	If the plaintiff was really serious about my failure to address him as "Bishop", and the suggestion that counsel appearing for the defendant and I had colluded together, he ought to have raised the point much earlier.	He has had ample opportunity to do so.	(As to waiver, see Vakauta v Kelly (1989) 87 ALR 633).

A suggestion that a judicial officer may be seen to be prejudiced in deciding a proceeding is a serious matter. When a party sees fit to base such a suggestion on nothing more than imagination, as here with the allegation of collusion, it may give rise to the issue of contempt of
court.	I do not intend to pursue that question, but it must be born in mind that suggestions of apprehended bias may cause serious damage to the standing of a Judge and the Court of which he is a member.	"Statements which excite misgivings as to the integrity, propriety or impartiality of a judicial office may constitute contempt of court; they are objectionable because they are calculated to impair the confidence of the community in the court's judgments" (per Mahoney JA. in Allen v Corporate Affairs Commission (1988) 14 ACLR 632 at p. 641).

Finally, during the course of preparation of these reasons, consideration has been given as to how the plaintiff should be addressed by me from now on.	Reminded that whether he be a Bishop or not may be an issue in the proceedings, it would be best if no indication of partiality be shown by my addressing him either as "Bishop" or "Mr".	I shall henceforth endeavour to address the plaintiff as ''plaintiff", though the habit of frequently addressing him as "Mr Mann" may be difficult to overcome.

