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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No.	6 of 1990
 






BET'l\'EEN:
THE QUEEN AND:
THOMAS ANDREW PATRICK INMAN


AND
No. 7 of 1990
 



BETWEEN:
THE QUEEN AND
DEBORAH JOY TOWNS


CORAM:	MARTIN J.

REASONS FOR JUDGMENT
(Delivered 19 February 1990)





This is an application pursuant to s. 26L of the Evidence Act, whereby, a court dealing with a matter on indictment may, if it thinks fit, hear and determine, before the jury is empanelled, any question relating to the admissibility of evidence and any question of law affecting the conduct of the trial.








Simply put, the question is whether a bus, adapted for the living accommodation of a person, is a "caravan" within the meaning of the Criminal Code?

I consider that the question relates to the admissibility  of evidence in that if the bus is not a caravan then evidence in respect of one of the counts on the indictment about it is not admissible.	Furthermore, resolution of the question will affect the conduct of the trial since, if the bus is not a caravan, that count can not stand and no trial will be held upon it.

This is a fit matter to be dealt with on such an application, especially since it is a question of law going to a count in the indictment, resolution of which may assist the Crown or the accused in relation to future proceedings on the indictment.	The answer may effect whether a jury will in fact be empanelled.	The question is not frivolous.

It arises in this way.	Each of the  abovenamed stands charged upon indictment with a number of offences of unlawfully damaging property.	In addition Count 3 alleges that on 19 September 1989 they "unlawfully set fire to a building namely, the dwelling house of Henry Biddle situated at Site 33, Sundowner Caravan Park, Darwin".	The count is based upon s. 239(a) of the Criminal Code which relevantly provides that any person who unlawfully sets fire to a
building is guilty of a crime and liable to imprisonment for life.


Unless the contrary intention appears, "building"

means:



"Any structure complete or otherwise, not being a flimsy or insubstantial structure by the standards of the community to which the owner or occupier of it belongs, that, except in the 3 cases hereinafter mentioned, is not readily moveable and that is used or intended for the occupation of man or his animals or the storage or shelter of his goods; it includes a caravan, ship and an erected tent used or intended for any such purpose".	(s. 1 of the Code)


The following is a statement of agreed facts, reduced to writing and handed up in court:

In late 1988 BIDDLE purchased a second hand Comair Bedford Bus for approximately $1,300.00 and towed it to the Sundowner Caravan Park by tow truck.

BIDDLE then repaired the motor of the bus and drove it to SITE 33 Sundowner Caravan Park.	This was the only time the bus was moved, remaining at Site 33 until the alleged offence.

BIDDLE then began to reside in the bus, and for this purpose installed, a bed, refrigerator,






cupboards, sink, stove and other household items to make the bus more habitable.

From that time in late 1988 or early 1989 BIDDLE used the caravan as his place of residence until the time of the alleged offence on the 19 September 1989.

It was BIDDLE'S intention to use the bus as a mobile home on a round Australia trip sometime in 1990.

The bus engine was started frequently during this time to ensure it was in good working order.

At the time of the alleged offence the bus had approximately 5 litres of fuel in its fuel tank.

The bus has never been registered in the Northern Territory during the time that BIDDLE has been the owner.

The word "caravan" appears in the fourth point but I do not take it to amount to any admission on the part of the accused.

In addition it is common ground that:






the bus was not a flimsy or insubstantial structure;

the bus was readily moveable (as might be inferred from the written agreed facts).

I was also provided with photographs of the bus taken after it had been damaged by a fire, but they do not show anything further relevant to the question.


I find that the bus, as at the time of the fire,

was:



a structure (in the broad sense of being anything composed of parts arranged together - Concise Macquarie Dictionary);

used for the occupation of man.


However, being readily moveable, it is not a "building" within the definition, unless it is a caravan, ship or erected tent.	It was not contended that a bus intended for the occupation of man could be a ship or
erected tent.


Is such a structure, then, a caravan?	That word is not defined in the Code.






The accused relied upon the rule relating to the construction of penal statutes.	The	modern rule was stated by Gibbs J. in Beckwith v The Queen (1976) 135 CLR 569 at 576, as follows:

"In determining the meaning of a penal statute the ordinary rules of construction must be applied, but if the language of the statute remains ambiguous or doubtful the ambiguity or doubt may be resolved in favour of the subject by refusing to extend the category of criminal offences ...	The rule is perhaps one of last resort" (affirmed by Gibbs CJ., Mason, Wilson and Dawson JJ. in Waugh v Kippen (1986) 60 ALJR 250 at p. 252).


As Brennan J. succinctly put it in O'Sullivan v Lunnon (1986) 60 ALJR 672 at p. 675 "Liberty should not be diminished by uncertain intendrnent".

The first consideration is whether the bus, adapted as described, is a "caravan", bearing in mind especially the context in which that word appears in the Code and the intention of the legislature to be derived from that context.	If there then appears to be, or remains, any ambiguity or doubt the question must be resolved in favour of the accused.

The intention of s. 239(a), is to penalise those who set fire to the things specified therein.	Taking into account the definition of "building" (leaving aside for the present caravans, ships and erected tents), the intention is






to penalise those who set fire to not readily	oveable structures used or intended to be used for the occupation of man or for the prQtection of his goods.	As to a building used or intended to be used for human occupation, the meaning is not limited by reference to any particular purpose or kind of occupation.		The mischief to which the provision is directed is the destruction of shelter and protection for man and his goods by unlawfully setting them on fire.	It is no doubt recognised that fire may be very destructive and be capable of widespread damage.	It may pose a threat to human life.	Section 240(b) of the Code recognises this by providing that any person who unlawfully sets fire to anything that is so situated, that any such thing as is mentioned ins. 239 is likely to catch fire from it, is guilty of a crime and liable to imprisonment for 14 years.	The legislature concentrates in the first instance on such structures as are not readily moveable, but goes on to recognise that there are structures, such as caravans, ships and erected tents, which though readily moveable, serve or are intended to serve as a means of shelter and protection.	It is not so much the nature of the structure which predominates the definition, but the purpose of the
structure.


The purpose of the bus, adapted as it had been at the time of the offence, was to provide shelter for its o,mer and his goods contained in it.
The accused say that in modern useage a caravan is a vehicle in which people may live designed to be drawn along the road, especially by a motor vehicle; since the structure in question here contains its own engine and is capable of being self-propelled, it is not a caravan.

Consulting dictionaries does not provide any clear guidance as to whether a vehicle, having its own motive power, but built or adapted for residential purposes is regarded as a caravan.	However, such a meaning is not excluded.

The 2nd edition of The Shorter Oxford English Dictionary describes a caravan as being "a covered carriage or cart, now usually a house on wheels".

In the revised Chambers Twentieth Century Dictionary, reprinted in 1977, a caravan is described as "a house of wheels", and in The Macquarie Dictionary as "a vehicle in which people may live, whether temporarily or permanently, usually having two wheels and designed to be drawn by a motor car" (see also Collins).

(I have disregarded other definitions which are of no relevance).
It would be fair to say, I think, that the first image which would be conjured up in the minds of most peoples by the word "caravan", is that of a house on wheels which is not equipped with its own motive power, but designed to be drawn by a motor vehicle.	However, such an image is not conclusive of the question.	It is what was intended by the legislature which counts.		(For example, as to a "bicycle" being a "carriage" see Taylor v Goodwin (1878-1879) 4 QBD 228, affirmed in Corkery v Carpenter
(1951) 1 KB 102).



The Criminal Code was enacted in 1983 and came into operation on 1 January 1984.	Judicial notice may be taken of the fact that at that time and since then there have been on the roads and in caravan parks a variety of "houses on wheels", of varying sizes, containing different types of accommodation and designed to be drawn by a motor vehicle, or self propelled.	There is no logical reason why the legislature would wish to protect the one, but not the
other.


I am not entirely persuaded either way by consideration of other provisions of the Code in which reference is made to buildings, caravans, and motor vehicles.
Section 67 provides that "any persons who being riotously assembled together, pull down or destroy any building, ship, aircraft, motor vehicle, railway engine or railway carriage", are guilty of a crime.

It is an offence for a person to unlawfully use a "vessel or motor vehicle, or a caravan or trailer designed to be attached to a motor vehicle" (s. 218).

The words "a building, ship, aircraft, motor vehicle or railway engine", feature together in
s. 251(4)(a).


If a caravan, in the narrow sense, can be pulled down or destroyed then there is no reason why a self propelled one could not be.	There is no definition of motor vehicle in the Code and I am not assisted by definitions of that or like phrases in other legislation.	The use of the word "building" (which by definition includes "caravan"), together with the word "motor vehicle", in the same provision, does not mean that each of the vehicles must always be regarded as quite distinct from the other, either in that provision or elsewhere in the Code.		Of course, they may be quite different things, but there is no reason why a self propelled house may not be regarded by one person as a caravan and by another as a motor vehicle, and by another as
both.
	¼





The words "designed to be attached to a motor vehicle" at the end of s. 218, either govern both "caravan" and "trailer", or only "trailer".	If they govern "caravan" then they demonstrate that there are caravans which are not so designed.	Such a construction tends to weaken the argument that a caravan can only be a house on wheels designed to be attached to a motor vehicle.	On the other hand if those words only govern "trailer", making a distinction between trailers which are designed to be attached to a motor vehicle, and those which are not, the word "caravan" is left unqualified, and the question unresolved.

The object of s. 239(a) is clear, it is the protection of structures used for the shelter and protection of man and his goods; for this purpose a "caravan" can include any sort of "house on wheels" whether designed to be drawn or usually drawn by a motor vehicle, or which is self propelled.	The distinction is illusory bearing in mind what was intended, and there is no ambiguity or doubt about what "caravan" means in this context.

The bus described in the evidence is a "caravan" within the meaning of s. 239(a) of the Criminal Code.

