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This is an application on the part of the plaintiff for judgment against the defendant on the ground that the defendant has no defence to the claim outlined in the Statement of Claim (r. 22.02(1)).	The application is made by summons and supported by affidavit evidence verifying the facts on which the claim by the plaintiff is based, and the plaintiff swears that in his belief there is no defence to the claim (r. 22.03(1)).	Affidavit evidence has also been adduced by the defendant and by that evidence and arguments as to the law it attempts to show cause against the application (r. 22.04(1)).


The plaintiff's claim against the defendant is
/
based upon provisions of the Work Health Act.	In the Statement of Claim the plaintiff says that he was at all material times a worker within the meaning of the Act, that his employer was the Yuendumu Community Council Incorporated (an incorporated association), that the defendant was the approved insurer of his employer pursuant to the provisions of the Act, that he made a claim against the employer that it was liable to pay compensation in respect of an injury sustained by him, the liability of the employer has been established in accordance with the	, that the employer is entitled to be indemnified against its liability to pay the compensation under a policy of insurance or indemnity obtained in accordance with the Act, the employer has defaulted in payment of compensation for a period exceeding one month and that the defendant has failed to pay the compensation payable.

The defendant denies that the plaintiff was a worker but admits that he was employed by the Yuendumu Community Council Incorporated as a Works Supervisor, it denies that a claim was made against the employer in respect of injury occasioned to the plaintiff and that its liability has been established in accordance with the Act, it admits that the Yuendumu Community Council Incorporated held a policy of insurance pursuant to the Work Health Act with the defendant and says that its liability to indemnify the
employer in respect of the employers liability to pay compensation exists solely for the purposes of the	' it denies that the employer has defaulted in payment of compensation for a period exceeding a month and admits that it has not paid any sum or sums by way of compensation to the plaintiff, but says the plaintiff is not entitled to receive payment of compensation pursuant to the Act.		The defendant says there is no entitlement in the plaintiff to such payments because the plaintiff as Vice-President was "A director of the employer within s. 3 of the Act and the nature of his employment and estimated remuneration for his services as a director of the employer were not disclosed to the employer's insurer at the time the services of the plaintiff were first rendered or at all" (I can find no reference to the office of Vice-President in the constitution of the Association).	It also pleads that the plaintiff's injuries did not occur in the course of his employment, in that having been present at the work place and having been temporarily absent on the day on which the incident occurred, he voluntarily subjected himself to an abnormal risk of injury (s. 4(1) of the	), alternatively, that if he was in the course of his employment at the time of the incident then he sustained injury during, or alternatively, after, a substantial interruption and/or substantial deviation from his journey which materially added to the risk of injury (s. 4(2) of the	).
The defendant goes on to deny that the employer was served with a claim for compensation in accordance with s.
82 and 83 of the and denies that the employer received a claim for compensation within the meaning of s. 84 and 85 of the Act.	It also pleads that it had advised the plaintiff of the matters referred to ins. 85(9) and (10) of the	 Itwill be necessary to go to the various provisions of the Act referred to and others in the course of these reasons.

The essence of the dispute on the application for summary judgment is the plaintiff's contention that the provisions of the legislation are such that the defendant is unable to rely upon the matters raised in the defence going to, for example, the employer/worker relationship or whether the circumstances of the accident giving rise to the injury entitle him to compensation under the statutory scheme.	He says that the scheme of the Act is such that in the circumstances of his case·the defendant's liability has been determined and it cannot raise such issues.	The defendant says, however, that the preconditions prescribed by the Act to establish its liability thereunder have not been established and that, in any event, certain deeming provisions forming part of the chain designed to fix the defendant with liability to the plaintiff are rebuttable.

The scheme of the Act leading to liability of an insurer relevantly is as follows:
	Where a worker suffers an injury within or outside the Territory and that injury results in or materially contributes to his death, impairment or incapacity, there is payable by his employer to the worker or the worker's dependants such compensation as is prescribed (s. 53).


	Although a person is not entitled to compensation unless notice of injury has, as soon as practicable, been given to or served on the employer and an employer who receives a claim for compensation is deemed to have been given notice of the injury to which it relates, (s. 80) there is no express requirement that compensation shall only be payable if a claim for compensation has been given though such a precondition is, I think, implied from the terms of s. 82 and 182.


	A claim for compensation is to be in the prescribed form and accompanied by a prescribed certificate from a medical practitioner and shall be given to or served on the employer.	It is not necessary for the claim and medical certificate to be given at the same time (s. 82(2)).


	A defect, omission or irregularity in a claim for compensation or a medical certificate shall not

affect the validity of the claim and the claim shall be dealt with in accordance with the Act unless the defect, omission or irregularity relates to information which is not within the knowledge of or otherwise ascertainable by the employer-or his insurer (s. 82(3)).	As to compliance with prescribed forms, see also s. 68 of the Interpretation Act which says that strict compliance is not necessary and substantial compliance is sufficient.

	A claim for compensation may be given or served on an employer by giving it to, or serving it personally on the employer, or placing it in a properly addressed envelope and leaving it with a person who_ has apparently attained the age of 16 years at, or sending it by prepaid post to the employer at the employer's usual or last known place of residence or business.	(Those provisions are in addition to and not in derogation of the provisions of companies legislation in respect to the service, but that legislation does not relate to an incorporated association).		The principle issue in this case is as to whether or not the claim for compensation was given or served in accordance with the law.	Service on an incorporated association is also provided for in
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the Associations Incorporation Act.	A notice, demand, summons, writ or other document or process may be served on such an Association by serving it personally on the public officer of the Association or by sending it by post to him at his last known address (Associations Incorporation Acts. 24(1)). Although the provisions of the companies legislation as to service do not apply to an incorporated association, the provisions of the Associations Incorporation Act may.

	Section 25 of the Interpretation Act provides that where an Act authorises or requires a document to be served by post, service shall be deemed to be effected by properly addressing and posting it by prepaid_post, and service is deemed to have been effected at the time at which the package would be delivered in the ordinary course of post.	This deeming is said by the defendant to be rebuttable.


	The employer is immediately upon receiving a claim for compensation to complete its report in the prescribed form and send it to the insurer (s. 84).


	The object of the requirement for immediacy on the part of the employer in notifying the insurer of the claim can be seen upon looking at s. 85 where
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it is provided that an employer shall within 7
,·.
w.orking days after receiving a claim for compensation do certain things.	The course of action which the employer adopts may well be dictated by the insurer.	Section 85(1) requires the employer within the prescribed time after receiving a claim for compensation to either accept liability, accept it conditionally, require further medical information to be provided or dispute liability and the consequent subsection of s. 85 places obligations on the employer as to what the employer is to do having determined its attitude towards the claim.	For instance where it accepted liability it is to immediately advise the claimant in writing of the fact and take steps to meet the claim.	By ss. (9) the employer is obliged to immediately advise the claimant in writing of the fact that he disputes liability and the reasons for that decision and, in common with what is to be done after making any decision under ss. (1), the employer is to give to the claimant a statement in the prescribed form indicating that the claimant has a right to commence proceedings before the Work Health Court for the recovery of compensation to which he is entitled.
	A critical section in this case is s. 87 which provides that where, within the time specified in

s. 85(1), an employer does not dispute liability for the compensation claimed, he shall, subject to
s. 85, be deemed to have accepted it.	The plaintiff relies upon this provision in support of its argument that there can no longer be any issue as to whether the plaintiff was a worker or for some other reason was precluded from obtaining benefits under the Act; the defendant says that the deeming is rebuttable.	One of the preconditions to the deemed acceptance of liability under s. 87 is the relevant nonperformance by the employer within the time specified ins. 85(1), that is, 7 working days after receiving a claim for compensation.

A mystery arises as to how it is proved that the employer does not dispute liability.	It seems to be that fact standing alone which brings about the deeming ins. 87, and that having nothing to do with the consequential provision to advise the claimant in writing of the fact.	In other words,
s. 87 does not say that if the employer does not advise the claimant in writing of the fact that he disputes liability for the compensation claimed within the relevant period he shall be deemed to have accepted liability.	There are two separate
matters, firstly, the decision of the emp oyer to dispute liability and secondly the advice to the claimant of that fact, and the reasons for that decision.

	Assuming, for the present, that acceptance of liability is deemed under s. 87, and that that proposition is not rebuttable, then pursuant to

s. 85(2) the obligation is upon the employer to immediately advise the claimant in writing of that fact and to commence payment of the benefits.	His statutory obligation therefore is to either expressly accept liability and immediately advise the claimant or, having allowed time to expire, recognise that he is deemed to have accepted liability and act accordingly.

	Section 87 is subject to s. 85 and that seems to go no further than to direct that an employer may make a decision under ss. (1) of s. 85, other than to dispute liability, in which cases. 87 has no operation.


	All of the provisions outlined thus far are contained in Part V of the Act.	Part VI of the Act deals with the establishment and powers of the Work Health Court, which Court has power to hear and

determine claims for compensation under Part V and
,-
all matters and question incidental to/or arising out of such claims and all other matters required or permitted by the to be referred to the Court for determination, and such other powers as are conferred on it by or under that or any other Act
(s.	94).


	A person who claims to be entitled to compensation, liability for which is disputed under s. 85(1)(d) may, within 28 days after receiving advice of that fact under s. 85(9) commence proceedings before that Court for the recovery of that compensation (s. 104).	The Court has very broad powers when a matter is within its jurisdiction and it may reserve a question of law for the consideration of this Court and state a special case for the opinion of this Court.	Provision is made for an appeal to this Court against a decision or determination of that Court on a question of law.	It has no jurisdiction in respect of proceedings against the insurer.


	Division 3 of Part VII of the Act deals with insurance.	At s. 126 it is provided that every employer (who is not a self-insurer) shall obtain from an approved insurer a policy of insurance or

indemnity for the full amount of his liab lity under the Act (subject to other considerations which are not here relevant).	By its defence the defendant admitted that the employer, Yuendurnu Community Council Incorporated, held a policy of insurance pursuant to the with the defendant and the defendant says that its liability to indemnify the employer in respect of the employer's liability to pay compensation exists solely for the purposes of the Act.	There is no argument that the defendant is not an approved insurer from whom the Yuendumu Community Council Incorporated has obtained the policy required bys. 126.

	The plaintiff's claim against the defendant arises from the operation. of ss. (1) of s. 132.	It provides that where:


	a claim has been made against an employer that the employer is liable to pay compensation;


	in relation to the claim, the employer has agreed to pay compensation or the liability of the employer to pay compensation has been established in accordance with this act (see

s.	87);
(cl		the employer is entitled to be indemnified against his liability to pay the compensation under a policy of insurance or indemnity obtained in accordance with his act;

and	(d)		the employer defaults in payment of an amount of the compensation for a period exceeding one month,

the person entitled to the compensation may make a claim against the approved insurer of the employer for payment of the amounts of compensation payable and to become payable.

	(I have made no mention as to questions of time in relation to the.making of a claim against the defendant, but an extension of time was allowed by the Work Health Court and there is no issue about

it) (s.	132(2)	(3) (::ie1)•


	Not only is the person entitled to compensation enabled to make a claim against the approved insurer, but bys. 133 it is provided that where such a claim is made, the approved insurer shall pay to the person the compensation payable at the date of the claim, or becoming payable after that date, and an amount payable to a person by an
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approved insurer is a debt due and payable by the
/
insurer.	Where the insurer pays an amount under
s. 133 the payment operates to the extent of the payment to discharge the liability of the employer to the person entitled to the compensation and the liability, if any, of the approved insurer to the employer (s. 134).

	It is not a defence available to an approved insurer to a claim under s. 132 that it is not liable under the policy of insurance or indemnity by reason of an act of the employer who has defaulted in payment of the compensation, and especially such a defence is not available by reason of the fact that the policy was obtained by non-disclosure (s. 135(2)(a)).	This may require an examination in due course of the plea in the defence to the effect that the plaintiff was a director of the employer and the alleged

non-disclosure of that fact to the defendant (s. 3(3)).	Section 136 provides a remedy to the insurer in that the insurer may recover from the employer an amount which the insurer has paid pursuant to s. 133, where there has been
non-disclosure in obtaining the policy.
Taking all of the relevant provisions of the Act as a whole, and each of them within its context, it is tolerably clear that the intention of the Parliament is that persons who consider that they are covered by the shall be entitled to make a claim for compensation under it to whomsoever they may regard as being their employer, employers are to insure against such claims and when one is received are to notify the insurer and either with, or without consultation with the insurer seek further information or make a determination as to whether liability for the claim is to be admitted, conditionally admitted or disputed.	Failing positive action on the part of the employer (or presumably by a person who receives a claim and says he is not an employer or the claimant's employer), to dispute liability, then that liability is to be deemed to have been accepted; if the consequences of admission of liability are not performed the worker has recourse to the insurer who in turn can look to the employer to be recompensed for its outlays in some circumstances.	Each of these general propositions is subject to qualifications, but for the purposes of this case it is not necessary for me to go into them because the defendant insurer says that upon the evidence the essential preconditions to its liability have not been established, that is, the employer, Yuendumu Community Council Incorporated, was not properly served with and therefore did not receive the claim for compensation; in those circumstances since it did not and was not called upon
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to make a decision as to whether to admit or deny l,i. ability, the deeming provisions as to its liability do not apply, and
since the liability of the employer has not been established the provisions fixing the liability of the defendant insurer have no operation.

There is evidence to show that as at the date of the accident, 29 October 1988:


	the plaintiff was employed by Yuendumu Community Council Incorporated as a works supervisor;


	he had gone to Alice Springs from Yuendumu on Association business;


	while in Alice Springs he attended to personal business as well as that of the Association;


	he was driving a vehicle owned by the Association from Alice Springs towards Yuendumu when the accident occurred in which he was injured;


	he had been drinking alcohol prior to the accident and was not driving the vehicle in a proper manner immediately prior to its occurrence;


	he suffered injury in the accident;
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	he was Vice-President of the Association (although as I have already noted there is no reference to such an office in the Constitution).


It is not necessary for findings of fact to be made in respect of these matters in these proceedings.	If the plaintiff is right then none of them can have any bearing on the outcome of this action against the insurer, because its liability is fixed by operation of the Act arising from the failure of the Association to dispute the claim and, perhaps, notify the plaintiff that it did so.	Issues may well arise between the insurer and the Association which are not relevant to these proceedings.

At the time of the accident a Mr Christopher Raynal was employed by the Association as its "Administrator".
There is no evidence as to the authority attaching to that office.	His affidavit discloses that in November 1988 he completed a form, he says on behalf of the plaintiff, and forwarded it to the defendant.	There is no acknowledgement by the plaintiff in these proceedings that Mr Raynal was acting on his behalf when that form was filled out, signed by Mr Raynal and sent off.	The plaintiff relies on a "claim form" signed by him and dated 3 August 1989.

The form referred to by Mr Raynal is evidenced before me.	It is not strictly in accordance with the
prescribed form of claim for worker's compensation
/
(s. 82(1)(a), Regulation 10 and Form 3).	It omi ted certain instructions and notes contained upon that prescribed form, but I do not regard those omissions as being of any substance.	The document is also saved bys. 82(3).	The important information given on behalf of the plaintiff through Mr Raynal was that:

	his postal address was "CMB Yuendumu via Alice Springs, NT";


	his occupation at the time of the injury was that as a works supervisor;


	the injury happened when he was "returning to Yuendumu with car";


	the injury happened at 3.30am on 29 October 1988 when "I was having, a car race with my brother Henry Wilson, went to pass him, clipped his car and tipped over the Council Toyota, rolling it over a few times.	I went through the open roof";


	his condition involved spinal injury, respiratory problems and a ruptured liver;
	he was at the time in the spinal unit at the Royal

,·.
Adelaide Hospital.


This part of the form was signed by Mr Raynal in his own name, "pp Albert Wilson" and is dated 29 November 1988.	Mr Raynal gave his address as "Yuendumu via Alice Springs".	He went on to complete another part of the form "Employers Report on Incident" in which:

	the address for correspondence of the Association was given as "Yuendumu Community Council, CMB Yuendumu, via Alice Springs";


	on behalf of the employer Mr Raynal stated that:



"(1) the driver and passengers had been drinking beer;
(2)	Garry Wayne claimed that Desmond Kunoth was driving in contradiction to Henry Wilson's story and the belief of the police."


I would not have thought it difficult to show that a claim form signed by or behalf of a claimant which is attached to an employers report, filled out and signed for and on behalf of the employer had been received by the employer whatever may have been the method of "service".	It is obvious enough as to why the plaintiff does not wish to rely upon that claim.
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The evidence of Mr James, an officer of th,.e defendant is that the claim form was received by it on
6 December 1988.	He says that no medical certificate was received with it and that on 9 December 1988 he caused letters to be sent to the plaintiff at both the Royal Adelaide Hospital and Yuendumu.	Each letter effectively advised the plaintiff that the claim form had been received by the defendant and that liability had been denied.	The denial must have been made on behalf of the employer Association by the insurer defendant.	The plaintiff was referred to an attached form, which is that prescribed by Regulation 13 as the form to be used by the employer in giving a claimant a statement indicating that the claimant has a right to commence proceedings before the Work Health Court for recovery of compensation (s. 85(10)).	It also includes a statement that "Your employer Yuendumu Community Council hereby		disputes liability for your claim pursuant to s. 85 of the Work Health Act" and goes on to provide reasons as follows:

Claim form not signed by claimant.


Medical certificate not provided.


Accident did not occur during working hours.
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The injury did not arise out of his employment with Yuendumu Community Council.


The accident circumstances constitute deliberate and wilful misconduct.

The claimant was under the influence of alcohol and/or in excess of a Blood Alcohol Reading of .08% at the time of the accident.

To top matters off there was added "The matter requires further investigation as to circumstances".	As required the form had endorsed upon it advice that in the circumstances the plaintiff must make application to the Court within 28 days of receiving the notice failing which he might apply to the Court for an extension of time.

Mr James went on to depose as to the ordinary procedure adopted in the defendant's office regarding the despatch of mail (I pause to note that looking at the affidavit of 12 November 1990 the witness to Mr James' signature on the first two pages does not appear to be the same as that of the person before whom the affidavit was sworn as appearing on page 3 and on the annexure to the affidavit.	This calls for an explanation).
Mr Wilson says nothing as to whether he received a
.,,-·
denial of liability or other documents from the defendant and there is no deeming as to when it would have been received by virtue of s. 25 of the Interpretation Act as those documents are not required to be sent by post:	Under
s. 85(9) when liability is disputed the employer is to "advise the claimant, in writing" and the form advising of his rights in the Court is to be given in the prescribed form (s. 85(10).	Why rights and liabilities should be subject to such uncertain provisions escapes me (contrasts. 8 3)•


The person who claims to be entitled to compensation, liability for which is disputed may, within 28 days after receiving advise of that fact commence proceedings before the Coµrt for recovery of that compensation (s. 104).	The Court may expand that time
s. 104 (s. 94(2)).	There is no evidence of any application by the plaintiff against the Association to the Court arising from the denial of liability nor of any application for an extension of time to make such an application.

The records at the Corporate Affairs Office relating to the Association show that Mr John Stewart was the public officer of the Association at all relevant times. There is no evidence that he was served with any of the documents required to be served on the Association.
23
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The plaintiff does not rely upon the claim-said to have been made on his behalf in December 1988.	He says that he completed a claim form dated 3 August 1989.	His solicitor deposes to enclosing that claim form and a medical certificate under cover of a letter dated 11 August 1989.
The copy letter in evidence shows it was addressed to "Christopher Raynal, Administrator, CMB Yuendumu Community Council via Alice Springs 0872".	The records of the solicitors for the plaintiff show that that letter and its contents were posted on 16 August 1989.	No response was received from the Association by those solicitors.

There is evidence from the postal manager of the Alice Springs Post Office describing the mail delivery system from Alice Springs to Yuendumu and that at the latest mail posted at Alice Springs on 16 August 1989 would have reached Yuendumu by 22 August.	Even allowing a day or two for the mail to be sorted and delivery to the addressees a letter posted on 16 August should have been received by an addressee no later than 24 August.	I think that is the latest date upon which the letter and documents in question here would have been deemed to have been received pursuant to s. 25 of the Interpretation Act.		In fact, it could have been a day or two earlier because the Association is the mail agent for mail addressed to Yuendumu and in the ordinary course of post it would have received the mail bag containing letters and so on addressed to anybody in that


community from the aircraft delivering the mail.	However, I assume that there would have been some delay from the time the representative of the Association collected the mail bag to the time it was opened, the contents sorted and the individual letters delivered into the hands of the individual addressees.

There is no evidence as to any system as may have been established by the Association concerning mail addressed to it and the distribution of that mail to whomsoever may have been the responsible officer or employee of the Association to deal with it, nor as to any system for recording the receipt of incoming mail, nor as to any system it may have established in relation to claims which might be made against it such as this.	A Mr Haywood was engaged by the defendant to_investigate the question of the service of documents on the Association.	He does not appear to have made enquiries of the solicitors for the plaintiff as to the sending of the documents, but upon his evidence he made an extensive investigation at Yuendumu regarding their receipt. Admittedly he made enquires in January 1990, some months after the date the documents were said to have been despatched, but they involved the police, employees or officers of the Association and a personal search conducted of the records of the Association including a file relating to the plaintiff.	He was unable to locate the documents or any record of them.	According to him the records of the
Association show that Mr Raynal left the Association's employ in July 1989.	He was not more specific but I note that Mr Raynal signed a letter in his capacity as Administrator of the Association addressed to the solicitors for the plaintiff dated 24 July 1989, but there is nothing to show that he was employed by the Association or even residing at Yuendumu as at the time the documents ought to have been received, about a month later.

The circumstances in which the liability of the defendant to pay the amount of compensation payable and to become payable to the plaintiff as a debt pursuant to s. 132 and 133 of the Act is relevantly whether in this case the liability of the employer to pay compensation has been established in accordance with the Act.	That leads to the application of s. 87 which says that where within the time specified ins. 85(1) an employer does not dispute liability for compensation claimed, he shall, subject to s. 85, be deemed to have accepted it, that is, be deemed to have accepted liability for the compensation claimed.	The time limit under s. 85(1) is within 7 working days after the employer receives a claim.	Where the claim is given or served by giving it to, or serving it personally on the employer, or placing it in a properly addressed envelope and leaving it with a person who has apparently attained the age of 16 years at the employer's usual or last known place of residence or business, the date of receipt may be easily
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proved.	Where, however, service is attempted by sending the claim by prepaid post to the employer at the employer's usual or last known place of residence or business, absent an acknowledgment of the receipt of the claim, the person making the claim must fall back on any other available means of proving the receipt of the claim.	Without direct evidence the claimant might, as here, look to s. 25 of the Interpretation Act.	The question is whether the use of the word "deemed" is to import a conclusive presumption of a fact or to denote, on the contrary a rebuttable presumption of a state of fact, that is to say, in the absence of contrary proof.	Whether in this context the word "deemed" means one or the other depends upon the true construction of the statutory provision in which it appears.	It would be astounding if the deeming ins. 25 of the Interpretation Act was conclusive.	The real possibility of a package not being delivered in the ordinary course of post is too real to have been not countenanced by the legislature.	Accidents occurring on land and sea and in the air affecting the carriers of mail by post and industrial disputes are all, unfortunately, common enough occurrences which too frequently call in question the prospect of a package which has been posted being delivered in the ordinary course of post.	It must be open for evidence to be produced which rebuts the presumption going to the receipt of the package at all or as to the time of its receipt, which may be either earlier than or later than in the ordinary course.	To prove
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that an act has been done, it is admissible to prove any general course of business of office, whether public or private, accordingly to which it would ordinarily have been done, there being a probability that the general course will be followed in the particular case (Phipson 13th Edition paragraph 9 - 22 and at paragraph 9 - 23 as to the statutory
recognition of that probability in relation to the postal service).


This deeming provision operates only where there is no evidence which shows otherwise.	The evidence of
Mr Haywood, not being contested in any way, strongly suggests that the claim was not received by the Association at Yuendumu.	The envelope containing it addressed to
Mr Raynal may well have been in the mail bag and delivered into the hands of the Associations's representative as the mail agent of the Post Office, but that is not enough to show that the Association as the alleged employer received the claim.	What is critical is that the employer should have notice of a claim made against it under the Act and where those who are employed in the office of the Association recall nothing of the claim there is no notation as to its receipt or file in relation to it then the presumption is displaced.	The plaintiff has not brought forward any evidence as to receipt of the documents by the employer association.	I am unable to determine whether the time referred to ins. 85(1) commenced to run and, if so,
file_11.png







when it did so.	There were other methods of service available to the plaintiff in relation to the claim for compensation against the Association and failing being in a position to prove service by post he should have adopted one of those more definite means of affecting service.

As to the legislative intent in regard to s. 25 of the Interpretation Act reference might be made to the following cases: Gray v Kerslake (1957) 11 D.L.R. (2d) 225
at 239; Consolidated School District of St Leon Village v
Ronceray (1960) 23 D.L.R. (2d) 32 at 37; Credit Foncier
Franco-Canadien v Bennett (1963) 43 WWR 545 at 548.	In Australia see Hunter Douglas Australia Pty Ltd v Perrna Blinds (1970) 122 CLR 49 at 67.	As to the specific question
of rebutting the statutory provisions as to deemed delivery by post Fancourt & Anor v Mercantile Credits Ltd (1983) 154 CLR 87 at p. 96.	It is neither here nor there that the provision of the legislation there under consideration expressly provided for contrary evidence to be brought in relation to the deeming as to delivery.	Some of the cases have been more recently reviewed by von Dossa J. in
re Rustic Hornes Pty Ltd (1988) 13 ACLR 105.




For the foregoing reasons I find that the employer did not receive the claim for compensation of August 1989. No time has run against it in that regard and it can not be
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deemed to have accepted liability.	There is no other evidence to show that the liability of the employer has been established in accordance with the Act and thus an essential precondition to the making of a claim on the defendant has not been satisfied.

Nor am I satisfied that the envelope in which the document was enclosed was properly addressed; another of the reconditions to the deeming of the time for receipt provided for ins. 25 of the Interpretation Act.	It was not addressed to the public officer but to the Administrator of the Association.	An envelope or package addressed to the public officer ought to be more likely to receive prompt attention by the responsible person bearing in mind the provisions for service on Associations contained in the Associations Incorporation Act which, in the event of the document being sent by post, would also attract the provisions of s. 25 of the Interpretation Act.

In the view I take of the matter it is not necessary for me to consider whether the deemed acceptance of liability under s. 87 of the work Health Act is rebuttable, nor whether it is open to the insurer to raise by way of defence, in a claim under the work Health Act against it, defences which might be available to the employer in a claim for compensation.	If the insurer is able to raise such defences then they would be matters
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clearly better left to trial rather than being dealt with on an application for summary judgme t.

The application is dismissed.

