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REASONS FOR JUDGMENT
(Delivered 26 June 1991)


On 4 June 1991, the Court delivered judgment in relation to the issues between the plaintiff and the three defendants.	In the result, the second and third defendants were each held liable to the plaintiff in respect of his


damages claim.	Other orders were made as to contribution between defendants and costs.

The only matter left unresolved was the claim by the third defendant to be indemnified against his liability in the proceeding by the Territory Insurance Office ("TIO") who had been joined as a third party.

I heard evidence and argument in relation to this issue on 4 and 5 June.	Having considered the matter in the meantime, I now propose to deliver judgment.	In dealing with this issue I will refer to the third defendant as "Adlington".

In the way the pleadings are framed, the primary claim of Adlington is that, at the time his liability to the plaintiff arose, he was insured against such liability by a public liability policy No AS 5001551 issued by TIO. Adlington then makes an alternative claim that TIO is bound to indemnify him against the relevant liability in accordance with a representation by TIO that he was so indemnified, which representation was made in circumstances which gave rise to an estoppel which precludes TIO from denying the indemnity.	TIO delivered a defence which denies its liability under the specified policy and denies that it is estopped from denying its liability to Adlington.
Strictly speaking, Adlington	should have,,.alleged the right to an indemnity in accordance with the represented
state of affairs.	If that was denied, the claim to an estoppel should have been raised by way of reply.	But no point was made of this during the hearing.	In my view, the relevant issues were sufficiently raised by the pleadings.

he facts which I find and the inferences which I draw from those facts can be stated as follows:-

During 1980, Adlington entered into a partnership with one Walsh to conduct a business in Alice Springs concerned with the construction of swimming pools, garages and carports.	It became necessary to arrange insurance for the business.	Adlington was a friend of one Powell, who was the manager of TIO office in Alice Springs.	Adlington attended at Powell's office in April 1980 and told Powell about the proposed business.	Adlington said that the partners needed insurance for "every eventuality" connected with the business.	Powell recommended public liability and workers compensation .insurance.	On 16 April 1980, Adlington completed a proposal in relation to public liability insurance.		The indemnity required was limited to
$200,000.	The proposers were described as Adlington and Walsh trading as "Pool People".	The proposal asked for an extension of the indemnity to goods sold by the business.
The address of the proposers was described as 11 10 Mueller street, PO Box 281411 •	The proposal provided that the
liability of TIO "does not commence until the proposal has
/

been accepted by the Office and the premium paid".	The proposal stated that the period of insurance was 2 May 1980 to 2 May 1981 and that the premium was to be $166 in the event of acceptance of the proposal.

Although the evidence is not clear, it appears that the proposal was accepted and an account for the premiums was sent to the proposers.	No cover note was issued.	The premium was not paid until 11 September 1980. From his records, Powell said that a policy No. 5001551 was posted on 16 October 1980, presumably to the P.O. box address.		This policy was not produced at the trial and Adlington says, and I accept, that he has never seen it.
Powell said that, notwithstanding what appears in the proposal, the proposers would have been covered during the period from 2 May 1980 to 11 September 1980.	When asked to explain this, Powell said: "I guess, to put it crudely for want of a better term, Stuart (Adlington) was a friend and he got a bit more - perhaps got a bit more credit than some other people might have got; but we would have had to indicate to him:	'Listen, you haven't paid it.	If you don't pay it the cover's off', and we hadn't indicated - or I can't find any evidence of indicating that."

In October 1980, Adlington undertook the erection of a patio verandah at the Alice Springs home of the first defendant.	This was done in the course of the business of
"Pool People".	It is this verandah which eventually
/

collapsed on 13 February 1984 with the result that the plaintiff was injured.	The liability of Adlington to the plaintiff was based upon the faulty erection of the verandah in October 1980.

To return to the narrative, it appears that on
27 October 1981, Adlington signed a document (Exhibit 1), which Powell said indicated that the policy No. 5001551 was renewed up until 2 May 1982.	Once again, it appears that there would have been no cover from 2 May 1981 until
27 October 1981 except as a gratuitous acceptance of liability by TIO.

Adlington left the business of "Pool People" on
1 August 1981 but the business was continued by Walsh. Adlington ceased to take any interest in the "Pool People" business after his departure from it, and had no recollection of signing Exhibit 1.

From a document in his records (Exhibit 7), Powell concluded that a renewal notice for policy No. 5001551 would have been sent to P.O. Box 2814 for the period 2 May 1982 to
2 May 1983.	The document, which was described as a "renewal office copy", has a rubber stamp imprint upon it stating "lapsed".	From this circumstance, Powell concluded
that the policy had not been renewed. accept this as a fact.
 I am prepared to
Sometime in February 1984, Adlington was t,,o. ld by the	first defendant, who was a friend, that the plaintiff
had fallen from a ladder while working at the first defendant's house.	This version of the event was inaccurate and did not raise any concern in Adlington's mind.

On 14 May 1985, Adlington was served with a Writ in the present action.	On 16 May Adlington took the Writ to TIO office where he was invited to fill in a Claim Form. He completed this form (Exhibit 4).

On 21 May, Adlington received a telephone call from one Hatfield who had replaced Powell as TIO Manager in Alice Springs.		Hatfield, who was a personal friend of Adlington, asked Adlington to make a statement to one Davis, who was a loss assessor employed by TIO.		Adlington did as he was requested and made a written statement on 21 May about the construction of the verandah.	After making the statement, Adlington went to Hatfield's office pursuant to a request that he do so.	Adlington asked Hatfield "what is going on?".	Hatfield said: "It's all okay, you're covered by us.	You're still our client.	You're covered and there is no problem".		Adlington went back to work.

The foregoing conversation was not denied by Hatfield.	He said he had no recollection of any such exchange and he said that it would be "against his normal
practice".	However, I am satisfied that an assurance was given by Hatfield in substantially the terms I have stated. I reach this conclusion, not from any particular impression gained from observing the witnesses, but because the giving by Hatfield of such an assurance is entirely consistent with the course of subsequent events.	Furthermore, I am satisfied that Adlington accepted Hatfield's assurance and thereafte assumed that he was insured against liability in
the	proceedings commenced by the Writ.


In this connection, I am satisfied that Adlington knew nothing of what arrangements, if any, were on foot between TIO and the business of "Pool People" after Adlington's departure from that business.

What happened thereafter was calculated to confirm Adlington's assumption.	The conduct of Adlington's defence to the plaintiff's claim was taken over by Poveys, TIO's Alice Springs solicitors.		There is in evidence,
(Exhibit D), a letter dated 20 June 1985 from Poveys to the first defendant.	The letter states "we are unable to act for you in these proceedings because we act for the Territory Insurance Office, the insurer of Stuart Gordon Adlington".

Poveys entered an appearance on behalf of Adlington on 29 May 1985 and delivered a defence dated
4 December 1985.	On 11 April 1986, Poveys delivered a
contribution notice to the first defendant.	On 24 November
/'
1986 a contribution notice from the first defendant to
Adlington was accepted by Poveys.


From 21 May 1985 until 30 January 1987, Adlington was excluded from the conduct of his defence to the plaintiff's claim which he was content to leave to TIO's solicitors.

On 30 January 1987, Poveys wrote to Adlington stating, without explanation, that "we are unable to act for you further in relation to the above matter."

The final paragraph reads:



"We advise that we Solicitors for the Interrogatories. from Stone & Stone prepared for you.
 
are being pressed by the Plaintiff to provide Answers to We enclose a copy of a letter dated the 20th January 1987
We suggest that you
immediately contact to the matter."
 another solicitor in relation



By letter dated 5 February 1987, TIO wrote to the plaintiff in the following terms:


"Dear Sirs,
Re:	PUBLIC LIABILITY
Insured
Claimant
Date of Accident
 

CLAIM
S.Adlington & C.Walsh T/as Pool People
J.P.McCraith
13 February 1984
Reference is made to your previous advice of the above accident.

The Public Liability Policy AS 5001551, held with TIO commenced on 2 May 1980 and was current on
2 May 1982.	As the accident did not occur within the period of indemnity we are unable to act on your behalf.

The relevant Policy wording is enclosed for your perusal."


There was no enclosure to the letter.


Following the receipt of these two letters, Adlington attempted to engage other solicitors in
Alice Springs.	After being passed from firm to firm and partner to partner, it eventually transpired that every solicitor in Alice Springs had some connection with this case.	In the result, Adlington was forced to go interstate to obtain legal representation at the trial.

Despite the terms of its letter dated 30 January 1987, Poveys wrote a further letter dated 1 April 1987 (Exhibit E) to the plaintiff's solicitors in the following terms:

"Dear Sirs,
MCCRAITH V. FRASER, STERRY & ADLINGTON

We refer to previous correspondence in this matter.

We ask that you now provide us with copies of any relevant medical reports on behalf of the plaintiff.	We note that to date we have received no medical reports as to the plaintiffs injuries.


On a completely without prejudice basis, and with a denial of liability we request that you_,now proceed to formulate a claim on behalf of the plaintiff and further, provide us with a detailed statement of special damages in relation to the defendants' injuries to date.
We look forward to hearing from you.

Yours faithfully, POVEYS"


At the time this letter was written, Poveys were still on the record as Adlington's solicitors.	This letter remains quite unexplained, but suggests that TIO, in the name of Adlington, was exploring the possibility of settling the action.	Poveys got off the record as Adlington's solicitors on 8 April 1987.

I now return in point of time to May 1985 when Hatfield.gav Adlington the assurance I have referred to. Hatfield's evidence was that the initial estimate put on the claim was $10,000 which meant that all decisions in the matter had to be made in Darwin.	Hatfield said that the claim was submitted to Darwin for a decision whether the claim was covered.	He said that any decision to instruct solicitors on Adlington's behalf would have come from Darwin.	Mr Hatfield claimed to have no real recollection of these matters although he conceded that he "had a quick look" through TIO file in relation to the matter.	In cross examination, Hatfield conceded that in 1985 Adlington	had a number of policies with TIO and was a good client.		He accepted that, when a claim was received, it was standard
practice to check whether the claim was covered by a policy. He stated that there had been a claim upon TIO by the first defendant (who also claimed to be insured by TIO} in respect of the subject accident as  early  as  February  1984 and that the accident had been investigated by loss assessors.	He conceded that TIO would have received the loss assessor's report well before May 1985.	He further conceded that, if indemnity-was to be refused, the claimant would be notified promptly.

Powell and Hatfield were the only witnesses called on behalf of TIO.	There was no evidence from Darwin or elsewhere to explain why TIO had asserted a right to conduct Adlington's defence and continued to do so for 22 months.
No evidence was led to explain the absence of such evidence.


That being the position, I infer that such evidence was available but would not have helped TIO's case.
I was invited by Mr Riley QC, senior counsel for TIO, to conclude that a mistake was made.	If it be relevant to pursue this matter, I am quite unprepared to infer that a mistake was made.	It is, to my mind, grossly improbable that an insurer would mistakenly admit liability under a policy which lapsed nearly two years before the relevant accident and that such mistake persisted for nearly two years.	Another possibility is that the officers of TIO took the view that TIO was liable because the faulty roof was constructed in 1980 during the currency of policy
No. 5001551.	If there had been evidence that some form of
/
mistake had occurred, the Court might conceivably have accepted it.	But in the unexplained absence of such evidence, I am prepared to infer that the decision to take over Adlington's defence, and inferentially, admit liability, was made with TIO's eyes wide open.	See Jones v Dunkel (1959) 101 CLR 298; O'Donnell v Reichard [1975] VR
916.


As to the reason why TIO admitted liability gratuitously, one can only speculate.	No particular finding is possible.		The climate prevailing between these parties in Alice Springs in the 1980 1 s can, perhaps, be judged from the manner in which the business was conducted during the period when policy No. 5001551 was on foot, or treated as being on foot.		It is apparent that Powell, Hatfield and Adlington were all friends together in Alice Springs.	TIO had just started business and goodwill was doubtless important.	It may be significant that the plaintiff's claim was originally estimated at $10,000 only.	Adlington was a good customer to TIO.		The price may have been thought to be worthwhile.	There are a number of possibilities which are by no means fanciful.

The next area of speculation is why TIO changed its mind in 1987.	This, likewise, is completely unexplained by the evidence.	Poveys' letter dated
30 January 1987 gives no explanation for ceasing to act.
TIO's letter dated 5 February 1987 states that policy
/

No. 5001551 expired before the relevant accident but it does not suggest that there has been a recent revelation of this fact.	The letter does not suggest that any mistake has been made in the past.	The repudiation is quite bald.

The likelihood is that by 1987, it had become apparent that the claim had a far higher potential than was originally thought.	Second thoughts prevailed.		Perhaps the climate had changed.	Perhaps the matter had been taken out of Alice Springs' hands and more hard headed views prevailed in Darwin.		Once again, all these matters could have been the subject of evidence but were not.	The absence of such evidence was itself unexplained.

Although the precise reason must remain specuiative, I am prepared to infer that a change of mind occurred which led to the letters of 30 January and
5 February 1987. Even then, it appears that the change of position was not decisive as is evidenced by Poveys' letter dated 1 April 1987.

Although I have dealt at some length with the question of TIO's reasons for acting as it did, it is probably a matter of no materiality.	In Ferrier v Stewart (1912) 15 CLR 32 at pp.44-5, Isaacs J said:

"The real ground of estoppel is the injustice of allowing repudiation in such a case, even though
the inducement was given under an innocent misapprehension.	The matter is to be regarded from the standpoint of the person who acted on the assumption which the other intended he should act."


Being satisfied that TIO took up a particular position in May 1985, and changed its position in early 1987, the question is whether TIO is precluded from asserting its changed position.



briefly.
 
I can deal with Adlington's primary claim very It is apparent that Adlington cannot obtain an
indemnity based upon the terms of policy No. 5001551.	I am satisfied that the policy, whatever its terms may have been, ceased to have any effect after May 1982.	It is clear that Adlington's liability to the plaintiff did not arise until February 1984.	This is sufficient to dispose of Adlington's claim under that policy.

Adlington's alternative claim is expressed in paragraph 4 of his Statement of Claim.	It alleges that TIO is estopped "in law and equity" from denying that Adlington is entitled to an indemnity against liability in the action. The particulars of the Estoppel are divided into parts A and
B.	Part A alleges a representation based upon Adlington's dealings with Powell in 1980 in connection with policy No. 5001551.	This part of Adlington's claim is, in my view, misconceived and I say no more about it.	Part B relies upon the statements and events following the service upon
Adlington of the Writ.	It is to this question that I now
-.
turn. law.
 I will first consider the claim to an estoppel at


In	my opinion, the assurance given by Hatf·ield accompanied by the takeover of Adlington's defence amounts to a representation of an existing fact.	The statement "you are covered" made in the context I have described is the expression of a presently existing intention to indemnify Adlington.	In Craine v Colonial Mutual Fire Insurance Co. Ltd (1920) 28 CLR 305 where the exercise by an insurer of a right to go into possession for salvage purposes was said to be a representation that the claim was accepted, Isaacs J, in delivering the judgment of the High Court, said at p.322:

"Actu·ally doing a present act, such as demanding information and holding possession of another man's property, with a present stated intention, is very different from merely stating an intention to do something in the future."


The right to conduct Adlington's defence could only be validly asserted by TIO if there was a contract of insurance on foot which conferred such a right.	Thus, the assertion of the right amounted to a representation that such a contract was, indeed, on foot.	This conduct, coupled with Hatfield's express assurance, amounted to a clear statement that TIO had accepted a contractual obligation to indemnify Adlington against liability in the action.
The elements of a common law estoppel by representation have been stated many times by courts of high authority, for example Grundt v Great Boulder Pty Gold Mines Ltd. (1937) 59 CLR 641 at p.674 per Dixon J.	For present purposes, I will cite the formulation of Jordan C.J; in Franklin v Manufacturers Mutual Insurance Ltd (1935) 36 SR (NSW) 76 at p.82

"The type of estoppel which became definitely established in the common law by the case of Pickard v Sears (6 Ad. & E., 469) - estoppel by representation - depends upon different principles.		In order that this type of estoppel may arise, it is necessary that (1) by word or conduct (2)	reasonably likely to be understood as a representation of fact, (3) a representation of fact, as contrasted with a mere expression of intention, should be made to another person, either innocently or fraudulently, (4) in such circumstances that a reasonable man would regard himself as invited to act upon it in a particular way, (5) and that the representation should have been material in inducing the person to whom it was made to act on it in that way (6)	so that his position would be altered to his detriment if the fact were otherwise .than as represented."


It is apparent from the facts I have found, that Adlington has satisfied the first five ingredients of Jordan C.J.'s formulation.	The sixth element requires proof that Adlington's position would be altered to his detriment if TIO was allowed to depart from the state of affairs as represented.

Mr Downs, who appeared as counsel for Adlington, suggested a number of possible ways in which Adlington would be disadvantaged if TIO was allowed to refuse to
indemnify him.	First, it was said that Adlington would become personally liable to the plaintiff under the judgment.	This, in my view, is not a relevant detriment. It is well established that "the detriment against which the law protects is that which flows from reliance upon·the deserted assumption" per Mason C.J. in The Commonwealth v Verwayen (1990) 170 CLR 394 at p.415.		In this case, Adlington-would have been liable to the plaintiff if no representation had been made by TIO.	It is not a liability which flows from reliance upon the represented state of affairs.

Mr Downs relied upon Adlington's evidence that it was not until the eve of the trial that he knew precisely what defect in the construction of the verandah was alleged against him.	He submitted that, if Adlington had found himself uninsured when the Writ was served, he would have taken steps to visit the scene of the mishap and seek evidence, which evidence may have disappeared by 1987.

Mr Downs further suggested that Adlington might have taken steps to join his partner Walsh in the proceedings.	Furthermore, as the evidence showed that the verandah had been erected from a kit pre-fabricated by ''Ezybuilt", consideration may have been given to joining the manufacturer. ·rt was suggested that Adlington had lost his chance to join such parties because the claims became statute barred during the period when TIO had control.	In
relation to this latter consideration, Mr Riley persuaded me that the claims were not statute barred when Adlington resumed control in early 1987.

In the result, Mr Downs failed to satisfy me that Adlington had suffered any specific or identifiable pecuniary loss.	The question is whether this means that Adlington has suffered no relevant detriment.

In this connection, I have obtained substantial guidance from the judgment of Fullagar Jin	Hansen v Marco Engineering (Aust) Pty Ltd [1948] VLR 198.

In that case the defendant company was the owner of a vehicle which was involved in an accident.	The plaintiff was a passenger in the vehicle and was injured. The plaintiff sued the defendant company and others for damages.	The defendant company was insured against liability in respect of the vehicle under two policies with the same insurer.		Under one policy, there was a limitation of 2000 pounds in respect of a claim by a passenger.	The other policy had no financial limit but excluded claims by passengers.		The insurer, mistakenly believing that the second policy included passenger claims, undertook the defence of the action.	Soon after the start of the trial, the insurer settled the claim against the defendant company for 4000 pounds.	A few days later, after becoming aware of the limitation of its liability, the insurer sought to
confine its contribution within the 2000 pound limitation. The defendant company brought third party proceedings seeking indemnity in respect of the full settlement sum.

Fullagar J, after an examination of Australian, English and American authority, concluded that an estoppel had been made out.	His Honour held that the insurer, having exercised a right which only existed on the basis of a certain assumption, should be held to the assumption.

At p.211, appears a passage which I think is directly applicable to this case:

"In the second place, it could be said that the insurer did not intend the insured to act upon any assumption.	But it asserted a right, and the insured, because it believed itself to be regarded as indemnified, acquiesced in the assertion of that right.	That, in my opinion, i	sufficient.
In the third place, it could be said that nothing done by the insurer induced the insured to do or abstain from doing anything.	But the insurer in effect invited the insured to leave the whole matter of Hansen's claim to its discretion, and the insured accepted the invitation.	Lastly, it could be said that no prejudice is shown to have resulted to the insured from the acceptance of the invitation.	But such an argument would, I think, misunderstand the nature of the "acting to prejudice" which is so often mentioned when an estoppel is in question (see, e.g. Newbon; v City Mutual Life Assurance Society Limited, [1935] 52
C.L.R. 723, at pp.733-5).	Estoppel is not a cause of action and need not depend on proof of actual damage.	Here it may well be, and I think the probability is, that the insured, if it had had an opportunity of itself directing the proceedings, would not have achieved a more favourable settlement and would not, refusing to settle, have secured a verdict for a smaller amount than 40001. But there is no certainty about this, and, in my opinion, for the purposes of an estoppel as distinct from an action for damages, there was
sufficient prejudice in being deprived of an opportunity to do better.		To put the matter shortly, if somewhat loosely, the insured was entitled, if it was not indemnified, to see what it could do for itself.	This is the view taken
in the United States.	In the case, already cited, of w. Moore Construction Co. Inc. v. United States Fidelity & Guarantee Company, [1944] 293
N.Y. 119, at p.124, Conway J. quotes with approval a passage from a Missouri case:

It is immaterial whether plaintiff could or would have compromised the action had it been left free to act, or whether it would have achieved any better results
had it controlled the defense.

There is much other authority to the same effect, and this view is, I think, entirely in accord with English principle.	In Craine's Case, [1920] 28
C.L.R. 305; [1922] 2 A.C. 541, it was never suggested that actual damage directly resulting from the mere entry into possession had to be proved."


It is not necessary to speculate endlessly about what steps Adlington might have taken if he had been told in May 1985 that he was uninsured.	He might have approached the plaiBtiff and sought to extricate himself from the action on the basis of his lack of means.	He may, at that early stage, have persuaded the plaintiff to accept a small sum in settlement of the claim against him.	He may have involved his partner in some arrangement.	It is not necessary to go further.	To repeat the words of
Fullagar J:	"there was sufficient prejudice in being deprived of the opportunity to do better."

Mr Riley submitted that no prejudice had been shown because Adlington resumed control in 1987 and had every opportunity to do anything that his interests
dictated.	But by 1987 a great deal of water had flowed under the bridge.	The litigation had assumed a cumbersome form.	Substantial costs had doubtless been incurred by all parties, with a consequential reduction in the chances of settlement.		Adlington was launched upon a series of changes of solicitor, none of them being of his making.	In my view, it is impossible to equate Adlington's position in early 1987 to his position in May 1985.

For those reasons, I am satisfied that a common law estoppel by representation has been established by Adlington.	Subject to one question which I will discuss in a moment, this means that Adlington is not required to importune the Court for the grant of a discretionary remedy. He is entitled as a matter of law to an order precluding TIO from denying its obligation to indemnify Adlington against liability in the action.

The lingering question to which I have just referred is whether common law estoppel still retains a separate and independent existence and, if so, whether the result of proving a common law estoppel leads to the clear cut entitlement I have just mentioned.



In this regard, I have carefully read the judgments of the members of the High Court in the recent cases of Waltons Stores (Interstate) Ltd v Maher (1988) 164
CLR 387, Foran v Wight (1989) 168 CLR 385 and The
Commonwealth v Verwayen (1990) 170 CLR 394.	Mr Riley submitted that, at the highest, the conduct of TIO amounted to a promise by TIO to indemnify Adlington in the future if he was found liable and, thus, could only found a promissory estoppel.	I have already given my reasons for rejecting this proposition.

Mr Riley next contended that the present position is that, even in a case of common law estoppel, the Court should not hold the party to its representation if adequate relief against the detriment can be afforded by a less draconian method.

A reading of the judgments in the three High Court cases referred to leads me to the conclusion that the majority view is that there remain separate and distinct doctrines of common law and equitable estoppel.	The former is confined to assumptions as to existing fact while the latter can operate where there is an expectation as to a future event.

In Verwayen, Mason C.J. and Deane J repeated the opinion each had expressed in Foran, that there was one unified doctrine of estoppel rather than a series of independent rules.	Upon this view, a Court exercising a jurisdiction in which common law and equity are fused may do what is required, but no more, to prevent detriment.	From
this I take it that a party proving a common law estoppel is no longer entitled as a matter of law to have the opposite party held to his representation.

But I do not read any of the other members of the Court to be denying the separate existence of common law estoppel with its characteristic consequence of an entitlement to have the 0ther party held to his representation.	For example, in Waltons, Brennan J. (at p.414) said: "the effect of an estoppel in pais is not to create a right in one party against the other; it is to establish the state of affairs by reference to which the legal relationship between them is ascertained."

The opinion that, following Waltons, common law es oppel continues to exist as a separate category has been expressed by Priestley J.A. in Silovi Pty Ltd v Barbaro (1988) 13 NSWLR 466 at p.472.	I respectfully share this
opinion and I do not consider that this state of affairs has been altered by the later judgments in Foran and Verwayen.

Common law estoppel by representation has a long history and has become well established.	It has been described as a rule of evidence, operating as it does to prevent reliance upon facts which run counter to the facts represented.	It entitles a party who proves the estoppel to the benefit of the doctrine, not as a matter of discretion, but as a matter of law.	If common law
estoppel, with its special characteristics, is to disappear from the law as a separate and distinct doctrine, it will need a clearer expression of the majority opinion of the High Court than can presently be discerned.

I should add that even if the Court is, in circumstances such as the present, obliged to consider a form of relief other than holding TIO to its representation, I do not consider that this is a case for the exercise of such a discretion.	In Verwayen, Deane J. (at p.445) speaks of:	"··· the prima facie entitlement to relief based upon the assumed state of affairs ...".	Gaudron J said (at p.487):

"Even so, it may be that an assumption should be made good unless it is clear that no detriment will be suffered other than that which can be compensated by some other remedy.	Where the nature or likely intent of the detriment cannot be accurately or adequately predicted it may be necessary in the interest of justice that the assumption be made good to avoid the possibility of detriment even though the detriment cannot be said to be inevitable or more probable than not."


The nature of the detriment in this case does not readily permit of any form of remedy other than holding TIO to the assumption it induced.

Mr Riley's final submission was that the representation by TIO, if made, was to the effect that policy No. 5001551 was on foot.	Therefore, he submitted, the conditions attaching to that policy, including the
$200,000 limit should be given effect.	Although the actual policy was not produced, Mr Riley tendered a printed form (Exhibit 8) which was said to be TIO's standard form of public liability policy.	I have found that the representation was that TIO was obliged to provide Adlington with an unqualified indemnity against liability in the action.	It follows that Mr Riley's submission in this regard must fail.

There will be an order that TIO indemnify Adlington against his liability in the action.	Order that TIO pay Adlington's costs of the third party proceedings.


