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(Delivered 16 August 1991)

This  is an application	by the Plaintiff	bank	pursuant to
s.191 IV of the Real Property Act calling upon the Defendant, who has lodged a caveat with the Registrar General forbidding the registration of any dealing with certain land, to show cause why the caveat should not be removed.

The evidence in this matter was given by affidavit. On behalf of the Plaintiff bank, Mr McKenzie, the Senior Commercial Management and Recovery Consultant of the bank, swore that the Plaintiff is the mortgagee of thirteen Lots of land, being Lots 1-13, Section 310 Hundred of  Strangways, County of Palmerston in the Northern Territory and is in possession of all thirteen Certificates of Title. The registered proprietor of the Lots is Steve  Maridakis who had delivered the Title Deeds to the Plaintiff in or


about May 1986 for the purpose of registering a mortgage to secure loan facilities granted by the Plaintiff to the proprietor. Lots 1-3 and 5-13 were duly mortgaged to the Plaintiff vide mortgage LTO Instrument No. 174982 dated 9 May 1986. Mr McKenzie avers that the Plaintiff remains an equitable mortgagee in respect of Lot 4 "by reason of a prior caveat lodged against the same by the Defendant."

Mr McKenzie did not exhibit to his affidavit a copy of the supposed mortgage over Lot 4, but the allegations made  above were not objected to by counsel  for the Defendant when this affidavit was read.

Counsel .for the Defendant nevertheless sought to argue that the Plaintiff had no standing to make the application  as the affidavit of Mr McKenzie neither alleged that there was a written mortgage in existence, nor was it exhibited to that affidavit. Whilst the Defendant conceded that  a deposit of title deeds may establish an ·equitable mortgage, it was submitted that the deposit must  be for the purpose of the giving a security and not to enable a mortgage to be drawn up: see, for example, Norris v. Wilkinson (1806) 12 Ves.Jun. 192; 33 E.R. 73. In my opinion this objection is not open to the Defendant. The affidavit of Mr McKenzie alleges in paragraph 3 that the Plaintiff is the mortgagee of the Lot in question and the inference able to be drawn from the affidavit as a whole is that there was a written duly executed mortgage over all of the Lots. It is true
that the evidence is of a hearsay nature, as the mortgage itself was not produced, but no objection having been taken to the evidence at the time when the affidavit was read, I do not think it is now open for the Defendant to  assert that the Plaintiff is not an equitable mortgagee.

The Defendant relied upon two affidavits, the first being that of the Defendant himself and the other that of Mr Maridakis, the registered proprietor. It appears from these affidavits that on 26 October 1972 the Defendant and Maridakis entered into an agreement in writing for the sale by Maridakis to the Defendant of certain land which was in the process of being subdivided. The land is described in the recitals to the contract of sale as follows:
"Whereas
	The Vendor is the proprietor of an estate in fee simple in the whole of the land being Section 310 Hundred of Strangways County of Palmerston the said Section being entered in the Register Book Certificate of Title Volume 3 Folio 63 at the Lands Title Office, Darwin.


	The Vendor has caused a plan for the subdivision of part of Section 310 aforesaid to be prepared and which plan has been submitted to the Surveyor-General for approval.


	The	Surveyor-General	is	shortly	to approve the said plan of subdivision.


	The Purchaser has agreed to purchase Lot No.4 on the said plan of subdivision comprising an area of 20 acres 10 perches or thereabouts (hereinafter called "the subject land") (a copy of the said plan being annexed hereto)."

The agreement then goes on to provide that the "Vendor  sells and the Purchaser purchases the subject land at and for a total purchase price of sixteen thousand dollars ($16,000)·"

It was common ground between the parties that no plan of subdivision was annexed to the contract.

Mr Driver asserts in his affidavit that "the said Lot 4 was shown marked on a plan presented to me by Mr Maridakis at the time the agreement to purchase was entered into," and a copy of the plan referred to is exhibited to his affidavit. This plan appears to be a more in the nature of a sketch plan of the subdivision. Nevertheless, it shows the lengths of the boundaries of the Lots as well as some bearings and it also shows Lot 4 as having an area of 20 acres. Mr Maridakis in his affidavit also says that the said Lot 4  was shown on a plan at the time the agreement for sale and purchase was entered into and exhibits to his affidavit a copy of the same sketch plan as the plan to which he refers in his affidavit.

In addition, Mr Maridakis says that the plan of subdivision of Section 310 Hundred  of Strangways  was signed  by him on
15 September 1972, was certified by a Mr Luskin, a licensed surveyor on 19 September 1972, was passed by the assistant draftsman on 6 March 1973 and approved by the Surveyor General  on 19  March 1973.  A copy  of that  plan  is  also


exhibited to Mr Maridakis' affidavit. That plan is indeed a plan of subdivision. It bears an LTO number, namely number LTO 72/11, a surveyor's certificate and the  written approval of the Surveyor-General dated 19 March 1973. Lot 4 on that plan is of a slightly different area, namely 20 acres and 10 perches and the dimensions of some of the boundaries are also slightly different from the area and dimensions shown on the sketch plan.

It is apparent that the land over which  the Defendant lodged his caveat, namely Certificate of Title Register Volume 10 Folio 150, is the same Lot 4 as is shown on the plan of subdivision.

Mr Smith, on behalf of the Plaintiff, submitted  that because the sketch plan did not marry up in all respects with the plan of subdivision, the contract was either void for uncertainty or that the caveat was bad because the Defendant purported to claim an estate or interest as purchaser as to the whole of the land in the Certificate of Title, yet it was plain from comparing the sketch map with the plan of subdivision that the two Lots 4 shown
respectively on pieces of land, the other.
 those	maps	were	not	precisely	the	same although it is likely that one overlapped


The	Defendant	sought	to	counter	these		assertions	in	a number	of	ways.	Firstly,		Mr	Maridakis	in	his	affidavit
(paragraph 4) swore that the land contained in the Certificate of Title was the same land contracted to be  sold by him to Mr Driver pursuant to the contract. That paragraph was objected to by Mr Smith, counsel  for the bank. Similarly, the Defendant swore in his affidavit that "the Lot 4 contracted to be sold to me pursuant to the agreement is precisely the same as the land  now comprised in the Certificate of Title relating to Lot 4 " That paragraph was similarly objected to by Mr Smith. At the hearing of the summons I admitted both paragraphs  subject to Mr Smith's objection upon which I now rule.

Mr Smith's objection to this evidence was that  the deponents were not qualified as experts so as to be able to say that the land referred to in the Certificate  of Title is the one and the same land as that referred to in the sketch plan, and that in any event, a comparison of the two plans showed that the two Lots were not identical. However it seems to me that the true basis of the objection is the parole evidence rule which excludes extrinsic evidence (except as to surrounding circumstances), including direct statements of intention (except in cases of latent ambiguity), and antecedent negotiations to subtract from, add to, vary or contradict the language of a written instrument: see Codelfa Construction Pty Ltd v. State Rail Authority of N.S.W. (1981-82) 149 C.L.R. 337 at 347 per Mason J. Clearly, the statements sought to be relied  upon by the Defendant are statements of actual intention.
But it seems to me that in this case it would  be open to the court to find that the plan of subdivision referred to in the contract of sale was the actual plan of subdivision and not the sketch plan referred to by both Mr Maridakis  and the Defendant in their affidavits. In the first place, the actual plan of subdivision fulfils the description contained in the preamble to the contract of sale. Lot 4 on the actual plan of subdivision does comprise an area of 20 acres and 10 perches, whereas Lot 4 on the sketch plan contains an area merely of 20 acres. Further, the actual plan of subdivision was in existence prior to the parties entering into the contract of sale and had apparently been lodged with the Lands and Survey branch of the relevant Department on 19 September 1972 approximately five weeks prior to the date of the contract of sale. It therefore seems to me to be arguable that Lot 4 on the actual plan of subdivision, which became the land referred to in the relevant Certificate of Title, is the land which the
purchaser sell.	If
 agreed	to	purchase	and	Mr	Maridakis	agreed		to this	is		so,	the Plaintiff's	objections	to	the
caveat would fail.


In an application under s.191 IV of the Real Property Act, an order for the summary removal of a caveat should not be made except in a clear case, the principles applicable  being akin to those which apply in an application by a defendant for summary judgment. A caveat will not  be ordered to be removed summarily unless the court is


satisfied that the caveator will not be able to make out a case for relief and the fullest possible opportunity should be given for the matter to be fully litigated: see Keenan
v. Banks & Banks per Kearney J. (1987) 2 J.S.C.N.T. 1094 at 1099; Elliott v. Blanshard {1970) 17 F.L.R. 7 at 8; Sims v. Lowe [1988] 1 N.Z.L.R. 656 at 659-60.

In my opinion it is not clear that there was no  valid ground for lodging the caveat over the land in question, or that the interest which arguably justified that lodging no longer exists.

However, it was submitted on behalf of the Plaintiff that there was a fatal defect in the caveat in that it did not comply with the requirements of s.191 I of the Real
Property	Act	as	it	existed	in	1982. provided:
 That	provision
"A caveat may be in the form or to the effect of the twelfth schedule hereto, and shall be under the hand and verified by the declaration of the caveator or his agent, and shall contain an address within the city of Adelaide (sic)  to which notices may be sent or at wpich proceedings may be served."


It was submitted that the caveat which was lodged by the Defendant was not under the hand and verified by the declaration of the caveator or his agent. The memorandum of caveat was executed by David de Lappe Winter but the attestation clause read as follows:
"In	witness	whereof subscribed	his name
 David	de as agent
 Lappe	Winter and	solicitor
 has for
and on behalf of Steve Constantine Maridakis."



Clearly this was a mistake. Elsewhere in the caveat, the document refers to Mr Winter as agent and solicitor for and on behalf of the Defendant. The Defendant submitted that notwithstanding the mistake, there was no non-compliance with the section and in the alternative that the caveat should be amended. It seems to me that on a proper reading of the caveat as a whole Mr Winter intended to subscribe as agent and solicitor for the Defendant, not for Mr  Maridakis. Nevertheless, I consider that the caveat should be amended to reflect the true position. In my opinion the court has power to order that a caveat may be amended in a proper case: see Queensland Estates Pty Ltd v. Co-ownership Land Development Pty Limited [1969] Qd R. 150; Elliott v. Blanshard (1_97 O) 17 F.L.R. 7; Keenan v. Banks  &  Banks (1987) 2 J.S.C.N.T. 1094 at 1102. As Hart J. observed in Queensland Estates Pty Ltd  v.  Co-Ownership  Land Developments Pty Limited, supra, at 157-158,  the power of the court to grant leave to amend a caveat would ordinarily be exercised whenever it is just to do so and ordinarily it would not be just that the rights of a party should be lost because of some technical mistake either on the part of  that party or on the part of that party's advisers.  I cannot see that any prejudice will result to the Plaintiff if I make an order permitting such an amendment and  Mr smith on behalf of the Plaintiff was unable to suggest that his client would be prejudiced in any material way.


It	is	common		ground	that		the	Defendant		has			not		brought proceedings  against Mr  Maridakis		for		an order		for	specific performance.		The reason	for		this		appears		to	be  that	some years ago a further arrangement was entered into between Mr Maridakis	and  the	Defendant		involving	a	proposed		further subdivision		of		the		Lots,		including	Lot  4,		into five acre Lots. Apparently, Mr Maridakis has recently advised the Defendant that a further subdivision has been approved  and that he was ready to proceed to finalisation of that subdivision.  In  view  of  the  fact  that   the   Plaintiff   bank holds the Title to Lot 4 there may well be  considerable practical  difficulties  which  the  Defendant  could   encounter in settling the original 1972 agreement with Mr Maridakis. Furthermore, counsel for  the  Defendant  indicated  that  it would  be  necessary,  in  his   view,   for   a  notice  to  complete to be given.


Counsel		for	the	Defendant	conceded	that	a		caveator	must proceed	with		reasonable	diligence	to		assert		his    rights		or the  caveat  may  be		summarily		removed  and		referred  me  to		the form	of		guillotine    order		which	Walters	J.		was prepared		to make	in		Galvasteel v. Monterey Building Pty Ltd	(1974)		10
	176	at	184;	see	also	Whallin	v.	Bailbart

Investments Pty Ltd (1987) 47 S.A.S.R. 198. Whilst those were both cases concerned with s.191  VIII  of  the  Real Property Act, the approach is analogous: see Sims v. Lowe, supra, at  660.  It  therefore  seems  to  me  to   be   appropriate that, pursuant to the power contained in s.191 IV of the
Real Property Act to make such order in the premises  as  shall seem just, I should require the Defendant to institute proceedings against Maridakis for specific performance of the contract of sale and also to institute
proceedings against the State Bank of South Australia for a declaration that the equitable interest of the Defendant as purchaser takes priority over any equitable interest of the State Bank of South Australia has as mortgagee. Counsel for the Defendant was unable to advise me as to what time constraints would be appropriate, given the need for the Defendant to first serve upon Mr Maridakis a notice to complete, and suggested that I grant to the Defendant liberty to apply to further extend the time for compliance with any order I might make requiring the commencement of proceedings should the time fixed by my order  be found to be inadequate. I propose to accede to this request.

The formal orders, therefore, will be as follows:
	Liberty to the Defendant to amend caveat Number 118010, a memorandum of which is entered upon Certificate of Title Register Book Volume  10 Folio 150, so as to omit the words "Steve Constantine Maridakis" in that part of the caveat attesting the signature of David de Lappe Winter, and to substitute therefore the words "William Thomas Leonard Driver" within fourteen days, failing which the caveat is ordered to  be removed.


	Order that unless the Defendant do, within three calendar months, issue and serve upon Steve Constantine Maridakis and the State Bank of South Australia a Writ of Summons claiming:
	as against Steve Constantine Maridakis specific performance of the contract of sale dated 26 October 1972; and


	as against the State Bank of South Australia a declaration that the Defendant's interest as purchaser under the said contract of sale has priority over any interest as equitable mortgagee which the State Bank of South Australia may have over the land in Certificate of Title Register Book Volume 10 Folio 150,


caveat entered removed.
 No.118010,	a
upon the said
 memorandum	of Certificate		of
 which	is Title,	be



	Liberty to the Defendant to apply on twenty four hours' notice to further extend the times limited by this order.


	Liberty to the Plaintiff to apply in the event that the Defendant does not prosecute the proceedings contemplated by, this order with due diligence.


	The further hearing of this Summons is adjourned

sine die.


I will hear the parties on the question of costs.
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