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Supreme Court of the Northern Territory of Australia Nader J.
7, 9 and 14 October 1991 at Darwin.


CRIMINAL LAW AND PROCEDURE - until arraignment an	plea no issues joined and no issues concerning guilt to be tried - no discretion in trial judge to entertain voir dire on admissibility of evidence - s.26L Evidence Act


CRIMINAL LAW AND PROCEDURE - s.357 Criminal Code
incumbent upon Crown before accused is arraigned to raise issue of accused's fitness to plead - a question arising under s.357 to be decided before any issue relating to guilt or otherwise of accused, including such an issue where evidentiary question is involved


CRIMINAL LAW AND PROCEDURE - S.357 Criminal Code -
interpretation - whether accused "is capable of understanding the proceedings at the trial" so as to be capable of making a proper defence - test in R v.
Pritchard - s.357 not restricted to incapacity as might result from intellectual impairment


CRIMINAL LAW AND PROCEDURE - s.357 Criminal Code - onus of proof that accused not capable of pleading to indictment borne by party asserting unfitness to plead - standard of proof is on balance of probabilities if issue raised by defence and beyond reasonable doubt if raised by prosecution.


CRIMINAL LAW AND PROCEDURE - s.357 Criminal Code - where accused found to be incapable, court to specify whether he is so found for reason that he is in a state of abnormality or mind or for some other reason to be specified - finding to be recorded - s.6 Criminal Code - presumption of normality of mind


CRIMINAL LAW - EVIDENCE - admissibility of medical evidence on issue of accused's fitness to plead - whether communications between psychiatrist and accused need be · "voluntary" to be admissible - incriminating quality of statements by accused irrelevant to inquiry under s.357 as accused's guilt or otherwise not in issue
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This matter was originally listed for a hearing concerning the admissibility of evidence on 7 October 1991.
5		It was intended to arraign the accused upon a charge of murder in the absence of a jury for that purpose. Section 26L of the Evidence Act provides:


"A court dealing with a matter on indictment may, if it
10	thinks fit, hear and determine, before the jury is empanelled, any question relating to the determination of evidence and any question of law affecting the conduct of a trial."
15

I was requested by the defence to embark upon the inquiry under section 26L of the Evidence Act before the arraignment. Counsel for the accused said he expected that, at some stage during the trial, a question under section 357 of the Criminal
20	Code as to the capacity of the accused to understand the proceedings of the trial might have to be determined.	It was


contended on the accused's behalf that, by entering into an inquiry under section 357 before considering the admissibility of confessional evidence, I would be depriving the accused of a chance of being acquitted.	Whereas, if I were to decide the
5		evidentiary question first, the accused stood a chance of acquittal, the confessional evidence being essential to the Crown case.	I refused that application on the ground that, until arraignment and plea, there were no issues joined to be tried.
10
After an adjournment granted on the application of the accused to enable him to consider his position, I was invited by Mr Tippett, his counsel, to arraign the accused and to take a plea.
15
The accused was arraigned and he pleaded not guilty.



Immediately thereafter, the Crown informed me that there was a real question as to the capacity of the accused to understand the proceedings.	Mr Tippett conceded there was such a question.	But he submitted that, issues for trial having been raised by the plea, I should exercise a discretion, which		he said I possessed, to determine the question of the admissibility of confessional material before
25	determining the question of want of understanding.	I ruled that, upon a proper construction of section 357, the Crown had had a duty, upon the accused being called upon to plead and before he had pleaded, to inform me that there was a question
of the accused's capability of understanding.	It seemed to me that, if the Crown Prosecutor was aware of credible evidence raising such a question, it was incumbent upon him to inform the court.	I must say I am not aware of any clear authority
5	for that proposition.	Whether in a particular case the defence may have a legitimate tactical reason for not informing the court of such uncertainty I do not know, but I could not think of any reason that would justify a Crown Prosecutor, whose role is not entirely adversarial, not doing
10		so.	In any event, the Crown Prosecutor agreed that he should have raised the matter before a plea was taken and that I should then have entered upon an inquiry under section 357. The High Court considered a similar section to 357 in Ngatayi v the Queen (1980) 147 CLR 1, namely, section 631 of the
15	Criminal Code of Western Australia.	In material respects it
is the same as the Northern Territory provision.	Gibbs, Mason and Wilson JJ	said in joint reasons: "Once a real question as to incapacity is raised, the judge must follow the procedure laid down in the section."	Accordingly I vacated the plea,
20	which I thought should not have been entered, before commencing the inquiry under section 357.	Apart from the consideration that before there is a joinder of issue there are no issues concerning guilt to be tried, I felt supported in my opinion that a question arising under section 357 should
25		be decided before any issue relating to the guilt or otherwise of the accused by R v Presser [1958] VR 45.	Smith J said at p47:
"If an inquiry as to guilt is to be entered upon, it must be one in which the jury is entitled to find guilty or not guilty.	And such an inquiry, I consider, should not be entered upon, once a real question as to fitness to be
5	tried has arisen, without that question having been previously resolved by a jury verdict in favour of fitness to be tried."


10
I think that the cases where some other course has been appropriate were justified by special legislative provisions. There is no such legislation here to which I have been referred.	It is true that an inquiry on the voir dire into
15	the admissibility of evidence is not one upon which there can
be a finding of guilt or otherwise.	But such an inquiry is itself essentially subordinated to the existence of proceedings which can result in a finding of guilt or otherwise in which a question of admissibility of evidence has
20	arisen.



The law applicable under section 357 is generally equated with that relating to the question of fitness to plead or fitness to be tried in the common law jurisdictions.	However
25	there are cases which relate especially to provisions like section 357.	The principal case is Ngatayi, above.	A number of generalisations were made there which are applicable here. At p7 the court quoted the dictum of Alderson Bin	R v Pritchard (1836) 7 CAR. & P. 303 at p304 [173 E.R. 135 at
30	p135]:


"The question is, whether the prisoner has sufficient understanding to comprehend the nature of his trial, so as to make a proper defence to the charge."
35
Alderson B said that there are three points to be inquired into, of which the third is:- "whether he" [the prisoner] "is of sufficient intellect to comprehend the course of proceedings on the trial, so as to make a proper defence -- to
5	know that he might challenge any of you to whom he may
object -- and to comprehend the details of the evidence, which in a case of this nature must constitute a minute investigation."	Section 357 is not restricted to incapacity such as might result from intellectual impairment, however it
10		happens that in this case intellectual impairment is the only suggested cause of incapacity._	It was observed in Ngatayi that Sir Owen Dixon had said in Sinclair v the King (1946) 73 CLR 316 at p334: "It does not seem to have been noticed by the text writers how high a degree of intelligence this test [the
15	one in R v Pritchard] might demand if it were literally applied."	Their Honours in Ngatayi said at p8:


"The test looks to the capacity of the accused to understand the proceedings, but complete understanding
20	may require intelligence of quite a high order, particularly in cases where intricate legal questions arise.	It is notorious that many crimes are committed by persons of low intelligence, but it has never been thought that a person can escape trial simply by showing
25		that he is of low intelligence.	We respectfully agree with the view expressed by Smith Jin	Reg. v Presser [1958] VR 45 at p48 that the test needs to be applied 'in a reasonable and commonsense fashion'.		Smith J went on to say that there are certain minimum standards which the
30	accused needs to equal before he can be tried without unfairness or injustice, but added that the accused 'need not have the mental capacity to make an able defence'.
The question whether the accused is capable of understanding the proceedings at the trial so as to be
35		able to make a proper defence may be raised by the crown as well as the accused, and the accused will often wish to avoid a finding that he is not so capable, particularly if the want of capacity is said to result from unsoundness of mind."



It is not necessary that the accused should be able unaided to understand the proceedings so as to make a proper defence.	The fact of his having counsel is relevant.	It is
5		enough if he can understand the evidence and instruct his counsel as to the facts of the case: no unfairness will generally arise merely because the accused does not know or understand the law: ibid p9.

o		The procedure in the Northern Territory differs from that in other places in that the issue of incapacity is to be tried by the presiding judge and not by a jury empanelled for the
purpose: Bradley (1986) 21 A Crim R 419.


15		The question, who bears the onus of proof in such inquiries as these, was dealt with by the Court of Criminal Appeal of Western Australia in Donovan (1989) 39 A Crim R 150. The court said:


20		"It is well-established at common law that the onus of proof that an accused person is not capable of pleading to an indictment, and capable of understanding the proceedings at trial so as to be capable of making a proper defence, is on the party asserting unfitness to
25		plead.	The onus is on the prosecution if the matter is raised by the Crown and on the defence if raised by the defence: Podola [1960] 1 QB 325; and see Turton (1854) 6 Cox CC 385; Russell v HM Advocate (1946) SC(J) 37.	This principle is derived from the presumption of sanity:".
30

Section 6 of the Criminal Code (NT) provides a presumption of normalcy of mind at all material times until the contrary is proved.
6


The same case also considered the standard of proof in such cases.	At pl53 the court said: "In our opinion,
where the issue is raised by the defence the standard of proof
5		is on the balance of probability, but where the issue is raised by the prosecution the standard of proof is beyond reasonable doubt:".	In the case at bar, the issue was raised by the Crown Prosecutor when, immediately following the plea of not guilty (that I subsequently vacated),·he asserted the
10		existence of the question as to want of understanding.	The Crown began by calling evidence.	Therefore, the question is whether I am satisfied beyond reasonable doubt that the accused is not capable of understanding the proceedings at his trial so as to be able to make a proper response.
15

The inquiry commenced with the Crown calling Dr Ridley, a psychiatrist.	Having in mind some of the criteria laid down in Presser's Case, of which she was aware from previous experience, Dr Ridley held to the view that the accused was
20	unfit to plead.	She interviewed the accused at Darwin Prison for one hour on 6 February 1991 and for 3/4 hour on 7 February 1991.	She said in a report made subsequently that the accused's "understanding of legal processes and his need to instruct his solicitor, what this meant and what the
25		implications of giving a statement to the police, was extremely limited.	He was extremely suggestible and often took a cue if one was given.	He was quite likely to contradict his previous statement, if given a different cue."
She later said: "He was an extremely frustrating historian; frustration (sic) because he constantly changed his story and it was clear that he was extremely suggestible."	"His intellect was at the moderate to mild retarded level (which I
5	know from previous discussion about him) and he related to me
rather as a 10 year old boy.	When he was asked questions he found difficult to answer, he tended to reply: 'I'm confused.' He knew that what he claims to have done was wrong and that he expected to be punished for it.	At other times he claimed
10	that he had been telling lies and 'you can't go to prison for telling lies.'"	In her first report Dr Ridley concluded: "In my opinion Alex would not be fit to plead in view of both his limited understanding of the judicial process and also his lack of understanding of the need to be truthful in court.	It
15		is my opinion that he is suggestible, that the evidence he gave in court would be virtually useless.	There was no evidence of schizophrenia or of a major mental disorder."	It should be noted that it was not Dr Ridley's purpose at that interview to determine the accused's fitness to plead.
'20









25
 
Dr Ridley saw the accused again at the prison on 30 September 1991 because, having received a subpoena to give evidence at the trial and not having seen the accused for 8 months, she wished to get up to date information.	During the course of the interview on that day she asked a number of questions.	She noted some of them:

"First of all I asked Alex if he remembered seeing me before, and he said yes he did remember me, and I
asked him if he remembered my name, and he did remember my name.	I said:	"Do you know anything about the trial?"	He said:		"It's next week."	I said I'd come to see him because of that, because I
5	was to give evidence, and was he happy to talk to me.	He said he was.	I then asked him a few questions like the date, what was the date, how old he is.
10	I said:
 ***
"What is the date?"
 He said:	"It's 30
September."	I said:	"What year?"	He said:
111991."	"When is your birthday?---June 19th."	"How old are you now?---18 years."	"What is your date of
birth?---19/6/7311. "What has it been like in
15		prison?---There's no problems.	Going good now.		I didn't get enough help when I first came, but then I got help from the lawyer."	I asked  who that was. He said:	"Tony Fitzgerald and Tony Franklin."	I asked:	"Who is Tony Franklin?"		Alex said:	"He
20	helps me."	I said:	"Why are you in prison?"	He said:	"I didn't kill no-one; I'm not guilty." "Tell me what happened before you came to prison?",
I said.	Alex said:	"Charlie had to call the police because he didn't know what was happening."	I
25	asked:	"What about the things you told the police? The statement.	Did you know what that was?"	Alex: "I knew.		That's the first time that's happened to me."	Then he said:	"I kept telling the police I did nothing to the girl.	They kept asking the same
30		thing over and over.	I just told them that I hadn't killed the girl."	I said to Alex that he'd told me a different story the last time I saw him, and he'd described to me walking through Nightcliff and talking to the girl.	Alex replied:	"Something like
35	that, partly true.	No-one was helping me."		I asked him then what he had done that night and Alex replied:	"No, I didn't go out that night."		He added:	"It is serious.	Mum said no·good.	She reckons I'm not guilty.	I just have to say I'm not
40		guilty, I'm innocent, I didn't do it.	No-one knows what happened.	No-one saw me.	People in bed."	I said:		"What did you tell the police, Alex?"	Alex said:		"I had to tell the truth, that I did kill her.	It was very wrong.	I feel very bad about it."
45	I said:	"What does the truth mean?"	Alex said:	"I don't know where the stains came from on the shirt. Foster parents, they found the stain.		They reckon I went out that night."	I said:	"But was it true what you told the police?"	Alex said:			"I told the
50		police because I didn't know what I was saying. Sometimes I don't know what I say, but not all the time."	I asked:	"Alex, do you know why you have to go to court?"	Alex said:	"Courts are to find out if you are guilty or not guilty.	This is a higher
55	court."		I asked:	"What is a higher court?"	Alex said:	"Just say nothing.	Someone tells me, maybe
my lawyer.	I could get bail.		If I had bail I would stay with my parents."	"Do you know about the jury and what they do?", I asked.	Alex replied:		"They find out what's going on,·what evidence."	I asked:
5		"What does it mean if you swear on the Bible to tell the truth?" Alex said: "This is serious.  I didn't do it. I didn't go out that night." I asked again: "What does telling the truth mean?" Alex said:
"You can tell the truth if you want.	You don't have
10	to, but I'll be sitting next to my lawyers.	I'm not guilty.		I didn't kill that girl.	I'm innocent."	I asked:	"What about the future Alex?"	Alex said: "When I go for a walk someone should come with me all the time."	I asked:	"Why is that?"	Alex said:
15		"I need to be watched all the time.	Sometimes I don't know what I do.	It is serious.		I'll never do that again.	It's very wrong."	And that was substantially the conversation that I had with Alex."
20

Dr Ridley testified that on balance she believed that the accused had an understanding that killing somebody was murder, and that he was charged with killing the girl. She 'felt'
25		that in general terms the accused understood what it was he was charged with doing.	In that particular respect, I do not think it is necessary for an accused charged with such an offence as murder to have more than a general understanding of what the charge entails.		Dr Ridley said that his
30	understanding was so limited that she felt that he would be unable to plead to the charge, except to repeat what he appears to have learned.	She said that his answers reveal a lack of understanding and inconsistency in the responses.	It was Dr Ridley's opinion that, because of the accused's limited
35	capacity, he would be quite incapable of following the course of the proceedings or understanding them.	I understood Dr Ridley to say that the accused's comprehension was so limited as to preclude him from appreciating the facts that would be given in evidence at his trial sufficiently to give
appropriate instructions to his counsel.	Dr Ridley also said that the accused was suffering from an abnormality of mind within the meaning of the Criminal Code, possibly due to having suffered anoxia during birth.	The relevance of this
5		evidence is that it is a requirement of section 357 of the Code that, if the court finds that the accused is incapable, it is to say whether he is so found for the reason that he is in a state of abnormality of mind or for some other reason that it shall specify in the finding, and the finding is to be recorded.	Under cross-examination, Dr Ridley said that there was no doubt that the accused's comprehension is so limited that, unless concepts put to him are very simple concepts, he cannot understand them.


15		The accused was also assessed by a psychologist, Ms Betty Jagger, who tested his intelligence.	At the time of that examination in February 1991, the accused was 17 years and 7 months old.	She applied the Wechsler Adult Intelligence Scale
- Revised.	She said this was a very accurate test and the
\
20	criteria set out for its application had to be, and were, strictly complied with.	The results are set out in a report dated 7 October 1991 that became exhibit 3.	Some of the results of the tests were as follows:


25	10 scale score
Verbal IQ	72
Performance IQ	73
Full scale IQ	72
 
Confidence interval
67  - 77

64	-	82

67  - 77
The confidence interval indicates the probable range of scores which could be expected if the accused were to be retested.
Within an IQ range 70 - 79 there are 9.2% of individuals with the same or lower classification.	In the IQ range below 69,
5	there are 2.3% of individuals with the same or lower classification.	Under the heading "ability to comprehend written material" Ms Jagger gave the following figures:


Age at testing:
40		Accuracy reading age: Comprehension reading age:
 
17 years 7 months
10 years 5 months
7 years 4 months.


At first, the defence did not object to the evidence stemming from Dr Ridley's fist interviews with the accused,
15		but it did object to evidence arising out of the subsequent interviews and to the evidence of Ms Jagger.	Later in the hearing, Mr Tippett objected to all of Dr Ridley's evidence as well as that of Ms Jagger.	The basis of the objection may be stated in general terms as being that what was said by the
20		accused to Dr Ridley and to Ms Jagger was not proved to have been said voluntarily in the sense that that word is used in the law relating to confessional evidence.	The Crown Prosecutor pressed me to admit the evidence. I heard both counsel on the question.
25
I understood Mr Tippett's submission to be that there is a general rule that whatever is said by an accused person to another person is inadmissible in proceedings of this kind
unless it is proved to have been said in the exercise of a free choice to speak or to remain silent.	This is so, said Mr Tippett, regardless of the purpose for which it is sought to adduce the evidence because it is capable of having a
5	prejudicial effect on the accused.	The rule concerning voluntariness does not apply, he argued, only to confessions.


There is no doubt that out of court statements made by an accused person do not have to be, in terms, confessional in
10		order to attract the rule requiring voluntariness.	It is enough if they may have an incriminating tendency.	It is well known that false denials of allegations, or false exculpatory stories, can have that effect.	Even inconsistent answers, none of which considered alone is incriminating, may have an
15	incriminating effect.	No expressly or inferentially incriminating statements can be admitted without proof of voluntariness.	So much I think is clear enough.	But, the question here is whether words spoken to a psychiatrist or to a psychologist, and tendered in proceedings especially
20		instituted to determine whether the accused can be put upon his trial, where guilt or otherwise is an irrelevant consideration, must be shown to have been spoken in the exercise of a free choice.	It is a question upon which I was referred to no specific authority by counsel, and I have
25		approached it chiefly by reference to what I perceive to be general principle.

The fact that the accused may have used words tending to
show that he was guilty of a crime	and that is certainly the case here -- is immaterial to the inquiry under section
357.	Anything said by the accused to the psychiatrist was significant in these proceedings only to the extent that it
5		bore on his capacity to understand the proceedings at his possible trial.	The accused's admissions of guilt were contrasted by Dr Ridley with his denials of guilt, not to enable the court to draw any inference as to whether he was guilty, but to enable it to draw inferences as to his mental state, his ability to understand the proceedings at his possible trial, and to instruct counsel.	In the result, the inconsistent answers given by the accused were a major factor leading Dr Ridley to conclude that he lacked the requisite mental capacity.		I concluded that what the accused had said
15	to Dr Ridley and to Ms Jagger could have no incriminating effect in these proceedings, their being no issue as to the accused's guilt.


It was submitted that the outcome of the proceedings
20	might be detrimental to or to the disadvantage of the accused, and, as I understood the submission, the possibility of such detriment or disadvantage itself attracts the rules of voluntariness.	But, I did not think the outcome of these proceedings could be said to be detrimental to the accused in
25	any juristic sense, whatever that outcome might be.	If the accused lacks the capacity to undergo trial, he ought not to be tried.	It would be inimical to his interests to be put on trial in such circumstances.	I think Mr Tippett was confident
that if the accused were put on trial he would succeed in having the confessional evidence upon which the Crown intends to rely excluded.	That confidence, however justified, may or may not be realized: I certainly cannot say that the outcome
5	of such a trial is a certainty and that a guilty verdict is not a possibility.	As I said, I cannot embark upon an inquiry into the admissibility of confessional evidence to be used at the trial because there are no issues to be tried until the accused enters a plea.	Little could be more inimical to an
10	accused persons's interests than, being a person unfit to stand trial, to be put on trial and found guilty.	That would be a truly prejudicial outcome.	Therefore, I could not see that one possible result of this inquiry would be more prejudicial to the accused than another.	In any event, I do
15	not think that the kind of disadvantage the accused may be thought to suffer from being found to lack capacity to be tried is such as to attract the rules of voluntariness in the present context.	(It was pointed out to me that in some jurisdictions this problem is largely avoided by legislation
20	authorising the limited trial of a person unfit to plead. Such a trial, I was told, may result in an acquittal but not in an unqualified guilty verdict.)


Upon these considerations, I disallowed further cross
25		examination of Dr Ridley by Mr Tippett directed to the question of the voluntariness of what was said to her by the accused.	If that ruling was wrong, my decision as to want of understanding would be wrong, as there might have been no
evidence to support it.	It is likely in the circumstances of this case - although I am not in a position so to rule - that, if voluntariness were a requirement, the statements made to Dr Ridley could not have been shown to have been made voluntarily
5	in the relevant sense.



Having regard to the whole of Dr Ridley's evidence, I am satisfied beyond reasonable doubt that the accused is not capable of understanding the proceedings at the trial so as to
10		be able to make proper responses.		I have looked very critically at her evidence, considering carefully whether there is left any room for a reasonable doubt as to her conclusions.	I cannot see any.	Her evidence is internally consistent, reasoned and uncontradicted.	Her conclusions were
15	not inconsistent in any way that I could detect with the test findings of Ms Jagger.	It is the firm opinion of Dr Ridley that the incapacity of the accused is by reason of a state of abnormality of mind.	In this respect, I set forth in full passage from the transcript:
20
THE WITNESS:	Well, in my opinion Alex meets the Criminal Code definition of abnormality of mind, in that his abnormality arises from a condition of arrested or retarded development of mind, inherent causes or induced
25		by disease illness or injury.	The cause in Alex's case isn't entirely clear and I really have - I have looked in the hospital notes and in the hospital notes there is a statement that he suffered with anoxia during birth - with a lack of oxygen to the brain.	This would certainly
30	- could cause an abnormality such as Alex has.

HIS HONOUR:		You are of the opinion that he does suffer such an	- ?---And I'm of the opinion that that is the case.
35
Is that the root cause of his incapacity to understand what - - - ?---It is.

Therefore, in accordance with section 357, I specify that the incapacity of the accused exists for the reason that he is in a state of abnormality of mind. I order that this finding be
5	recorded.

