

IN THE SUPREME COURT	Mil91010
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT ALICE SPRINGS

No. 445 of 1989 BETWEEN:
R. HOLT & CO. KATHERINE PTY LTD
Plaintiff AND:
DONALD EDGAR HOAR
Defendant


CORAM: Mildren J.


REASONS FOR JUDGMENT
(Delivered 18 November 1991)


The Plaintiff sued the Defendant for the sum of $128,671.89 being the balance claimed to be due on a running account for petroleum products purchased by the Defendant from the Plaintiff ($112,039.89) and agreed interest thereon amounting to $16,632 (being interest on the balance at the rate of 18.25% per annum from 26 October 1988 to 30 June 1989) plus interest of $56 per day from 1 July 1989. The Writ was issued specially endorsed with the Statement of Claim on 18 July 1989. By the Defendant's Defence and Counterclaim filed on 19 September 1989, the Defendant denied that the amount claimed constituted a proper account of "the Defendant's indebtedness to the Plaintiff" and denied that there was ever any agreement to pay interest. The Defendant counterclaimed for an account to be taken "of the Defendant's purchases and payments in respect of petroleum products from the Plaintiff."

By Summons dated 27 September 1989, the Plaintiff applied for summary judgment. That application was dismissed by the Master who gave the Defendant liberty to defend. The Defendant did not file any affidavit personally in answer to the Plaintiff's application, but his
accountant, Mr Morrison, swore an affidavit of merits dated 18 October 1989 in which he stated that the Defendant claimed that there was never any agreement to pay interest, that there was a fuel rebate totalling $1560 which should be deducted from the claim, (the amount of
$780 having been added to instead of deducted from the account), and that amounts totalling
$30,637.94 were paid prior to the action which were not credited. Mr Morrison swore that the Defendant believed he owed the Plaintiff $67,804.63, and had paid that sum to his solicitors to pay to the Plaintiff's solicitor. At no time did the affidavit of Mr Morrison suggest that the Plaintiff had sued the wrong party and that it was the Defendant's companies which should have been sued.

On 8 February 1991, an application was made by the Defendant's solicitors that leave be granted to permit them to file and serve a notice that they ceased to act for the Defendant. This application was supported by an affidavit of Miss Judith Kelly, solicitor, in which she deposed that she had the care and conduct of the matter on behalf of the Defendant, that she had sought instructions from the Defendant between August 1990 and January 1991 to brief counsel for the trial due to proceed in February 1991, and that no instructions had been forthcoming. The Master made an order granting leave and also ordered that a copy of the order be served upon the Defendant by ordinary post. There is no affidavit of service of the notice, but the Defendant in his affidavit sworn 24 October 1991 conceded that he was aware of the existence of the order, was aware that the trial was due to start on 19 February 1991 and says that it was his intention to appear at the trial to represent himself. Approximately six days before the start of the trial, he was preparing to return to Darwin when flash flooding occurred which blocked the highways to Darwin. The Defendant was unable to book a flight to Darwin, so he contacted his accountant, Mr Morrison, by telephone and instructed him to instruct his former solicitors to apply for an adjournment of the trial. The Defendant was later advised by Mr Morrison that he had spoken with Miss Kelly who had agreed to do what she could to obtain an adjournment of the trial. The Defendant, who is not familiar with court proceedings, believed that the adjournment would be granted. As he believed that the matter was in hand and as he could not get to Darwin, the Defendant (who was then in Perth) flew to Sydney on the morning of 18 February 1991. On 19 February 1991, Miss Kelly appeared when the matter was called on for trial and applied for an adjournment of the trial. This application was opposed, and the
adjournment was refused. Miss Kelly was then excused from any further attendance. The hearing then proceeded, Mr Holt was called as a witness for the Plaintiff, and judgment was entered for the Plaintiff for $28,661.31 with costs to be taxed.

The reason why, in the Northern Territory, it is necessary (even though the claim is for a liquidated sum) for the claim to be proved by evidence when there is no appearance at the trial by the defendant is because of Rule 49.02 which provides:
	If when the trial of a proceeding is called on a party is absent, the Court may
	order that the trial be not had unless the proceeding is set down for trial or unless such other steps are taken as the Court directs;
	proceed with the trial generally or	so far as concerns a claim for relief in the proceeding; or
	adjourn the trial.


This may be compared with the procedure under the former rules which provided (see 0.38 R.7):
If, when a trial is called on, the plaintiff appears, and the defendant  does not appear, the plaintiff may prove his claim, so far as the burden of proof lies upon him.

The explanation for the amount of the judgment is not as easy to comprehend, but it appears to be common ground that the Defendant did in fact pay to the Plaintiff the $67,804.63, the Plaintiff accepted the error of $1560, and the Plaintiff acknowledged the payment of
$30,637.94; so that, at the time of the trial, the Plaintiff's claim was reduced to the claim for interest and the amount of $1,9757.32 for the rebate not credited.

However, the Defendant's troubles were not over. On the day of the trial, his home and business at the Victoria River Wayside Inn had gone completely underwater due to flooding of the river. Although it appears that later that day the Defendant was told by Mr Morrison what had happened when the trial was called on, and that judgment had been given against him, the Defendant was involved in a clean up of his premises, organising relief in the form of helicopters and vehicles, hiring mechanics and electricians to fix essential equipment and
attend to like matters occasioned by the flood. This took at least 8 weeks and was still ongoing in late October 1991 according to the Defendant's affidavit of 24 October 1991.

Although judgment was given on 19 February 1991, it was not authorised until 15 April 1991. On 4 June 1991, a warrant of seizure and sale was taken out for the amount of the judgment and the costs of the warrant, but no assets were located. On 1 August 1991, the Plaintiff took out a Bankruptcy Notice which was served on 19 August. Following this, by letter dated 20 September 1991, Mr Morrison wrote on behalf of the Defendant to the Plaintiff's solicitor. This letter contained an explanation of the Defendant's financial affairs and ended with the following:
The only proposal that our client can put to your client is to wait and allow our client to see present matters through. If bankruptcy proceedings were to be effected now the result would be of no commercial benefit to the petitioner as all assets are encumbered fully, however if time is allowed to our client to deal with Elders, the CBA and CDB there is a  chance that Mr and Mrs Hoar can emerge from   their present difficulties in the future and pay your client's claim.

Following this, correspondence passed between the Plaintiff's solicitor and Mr Morrison the nub of which was that the Plaintiff was prepared to grant time to the Defendant to meet the judgment debt and costs if security could be offered. However, the Plaintiff's solicitor made it clear that he would not countenance any delay, and that unless a realistic offer was given promptly, the Plaintiff intended to issue a bankruptcy petition. Mr Morrison responded, requesting a further week to obtain instructions (which was granted) at the end of which the Plaintiff's solicitor (Mr Cole) was advised to contact Mr Rogerson from Loftus and Cameron. On October 14, Mr Cole wrote to Loftus and Cameron, requesting a meaningful response from Mr Hoar as to prospective terms of repayment of the debt by October 16, in the absence of which the Plaintiff would take out bankruptcy proceedings. In the meantime it appears that the Defendant took out this application (dated 11 October) to set aside the judgment, and to extend the time for the bringing of the application.

The reason for the application for an extension of time is because Rules 49.02(2) and (3) provide:
	The court may set aside or vary a judgment, order or verdict obtained where a party is absent at the trial.
	An application under subrule (2) shall be made within 14 days after the trial.


Mr Farquhar for the Plaintiff submitted however that this was not a case where the judgment was obtained where the defendant was absent at the trial, that I was therefore not empowered to set aside the judgment under Rule 49.02, and the only remedy available to the Defendant was to seek leave to appeal. Mr Farquhar's submission was based upon the fact that Miss Kelly appeared on behalf of the Defendant at the trial. There may be a question as to whether Miss Kelly had a right of audience before Gray A.J. as her firm was no longer the solicitors on the record (see Rule 20.03) and generally speaking only the solicitor on the record has a right to appear on behalf of that client or to instruct counsel to so appear. However that may be, it appears that Gray A.J. granted audience to Miss Kelly, and when her application failed, granted her leave to withdraw. As soon as Miss Kelly retired, there was clearly no-one present on behalf of the Defendant and in accordance with the usual practice of this Court I expect that the Defendant was called; but whether that happened or not (and as there is no transcript or other evidence I am unable to find that this occurred) it is plain that that is what should have happened, and it is equally plain that if that had occurred there would have been no appearance by the Defendant. I think I should deal with this matter on the assumption that the proceedings were regular. Rule 49.02 does not specifically address what occurs when a party who was at the trial when it was called on, later absents himself, but this is because of the long-standing practice to call on an absent party before proceeding any further, whether the absence occurs at the beginning of or during a trial. I do not think is was intended to restrict the operation of Rule
49.02 only to an absence which occurs on the first occasion that the trial of a proceeding is called. That would create a lacuna in the Rules, and unless tha language of Rule 49.02 is intractable I do not consider I would be warranted in construing the Rule so narrowly. In my opinion the language of the Rule is not so intractable, and accordingly I am of the opinion that I do have the power to set aside the judgment, assuming that I also extend the time limited by Rule 49.02(3). I note that this view of the proper construction of the rule is consistent with what occurred in Rosing v. Ben Shemesh [1960] VR 173 and with the view of Madden C.J. in Crotty v. Clarke [1896] 22 VLR 594 at 604 and of the Full Court at 606.
The next issue is whether I should extend the time pursuant to Rule 3.02 to enable the Defendant to apply to set aside the judgment. It was not contested that the power to extend the time existed: see Crotty v. Clarke, supra; Schafer v. Blyth [1920] KB 140. It was submitted by Mr Farquhar that the philosophy of Rule 49.02 was that once the 14 day period had expired, the plaintiff ought to be able to rely upon his judgment. It was submitted that Rule 49.02 was more restrictive than the previous rules because the new rules require a hearing. I have already referred to Order 38 Rule 7 of the former rules. As for setting aside such a judgment , Order 38 Rule 12 of the former rules permitted a Judge to set aside a default judgment upon application made within seven days after trial. It seems to me that there is no substantial difference between the procedure as it existed prior to the present rules and now. It is true that the applicant knew almost immediately that judgment had been entered against him, and it is also true that he did not apply within the fourteen day period to set aside that judgment when he could have. But given the disaster which befell him, it is not surprising that he did nothing about the matter in the fourteen day period. Nor was it shown that the Defendant knew that he had a right to set aside the judgment or that this right had to be exercised within fourteen days. It is apparent that the Defendant did not seek any further legal advice until he was served with a bankruptcy notice and threatened with bankruptcy proceedings, and that he then brought this application to set aside the judgment so obtained. It is in the light of the above matters that the apparent admissions of liability to meet the judgment debt are to be considered,and, viewed in that light, it is not surprising that the Defendant would seek to obtain time to meet the debt rather than attempt to further argue about his liability to meet the debt. As Evans v. Bartlam [1937] AC 473 demonstrates, circumstances such as I have outlined above do not amount to election, approbation and reprobation or estoppel: see especially Lord Atkin at 479.

In my opinion, the question of whether or not to extend time for the application should not be viewed in isolation from the matters to be considered in deciding whether or not the judgment ought to be set aside. The relevant principles to be applied are those expressed by Jenkins L.J. in Grimshaw v. Dunbar [1953] 1 QB 408; [1953] 1 All ER 350, which have been applied in Australia in a number of jurisdictions (see, for example, Rosing v. Ben Shemesh [1960] VR 173 at 176; Pettit v. Dunkley [1971] 1 NSWLR 376; Watson v. Anderson (1976) 13 SASR
329; Taylor v. Taylor (1978-9) 143 CLR 1. These principles may be conveniently stated as being that a judge -
... should be influenced by the following considerations: First, the reason why the party failed to appear when the case was heard.
Secondly, whether there has been any undue delay by the absent party in launching his proceedings for a new trial; delay in itself would not be important, but delay prejudicing the other party, or delay enabling rights of third parties to intervene, would be material. Thirdly, whether the other party would be prejudiced by a new trial in any respect which could not be adequately compensated by a suitable  award for costs. A new trial will seldom if ever, be refused on the ground that the applicant's case was a weak one.

Additionally, the defendant usually needs to show by affidavit that prima facie the defendant has a good defence on the merits: see Watson v. Anderson; Vacuum Oil Co. Pty Ltd v.
Stockdale (1942) 42 SR (NSW) 239; Grimshaw v. Dunbar [1953] 1 All ER 350 at 354; Evans
v. Bartlam [1937] AC 473 at 489 per Lord Wright; Surfers Paradise International Convention Centre Pty Ltd v. National Mutual Life Australia Limited [1984] 2 Qd.R. 447; Kostokanellis v. Allen [1974] VR 596. However, as has been frequently pointed out "the court has an inherent, and unfettered, though judicial discretion" (per Jordan C.J. in Vacuum Oil Co Pty Ltd v. Stockdale, supra, at 243) and it is a mistake to lay down any hard and fast rules (per Lord Wright in Evans v. Bartlam, supra at 488; Davies v. Pagett (1986-7) 70 ALR 793 at 798).

I turn now to give consideration to those criteria. The reason why the Defendant failed to appear I have already canvassed. It was clearly a most unfortunate state of affairs. The trial judge apparently did not think the reasons sufficient to adjourn the trial. Why this was so, I do not know. Perhaps he felt that an affidavit was required. In any event there is no evidence that the Defendant deliberately failed to appear. He was unable to attend personally, and did his best to seek an adjournment. As to the delay, whilst there has been a delay of about eight months, there is no evidence that the delay has caused any prejudice to the Plaintiff or enabled the rights of third parties to intervene. As to any prejudice to the Plaintiff if the judgment were set aside, none was suggested which could not be met by an order for costs upon terms that the costs thrown away be brought into court and paid to the Plaintiff as a condition of being allowed to defend.
This leaves only the question of merits. The test here is not a high one. The fact that the Defendant's case is a weak one is not a sufficient reason in itself to refuse to set aside the judgment (Grimshaw v. Dunbar, supra); on the other hand I agree with Bray C.J. in Watson v. Anderson, supra at 335 that I am not bound to accept something deposed to by the Defendant in his affidavit of merits if it is patently incredible. On the other hand, there must be no trial on the affidavits (per Bray C.J. in Watson v. Anderson, supra) because "until the issue is tried, the parties and the witnesses examined and cross-examined, it is impossible to say where the truth lies" (Rosing v. Ben Shemesh at 176).

The Defendant's defences are twofold. Firstly, the Defendant claims that if there was a debt the debt was not his personally, but the debt of his companies. I will not go into that in detail. If that were the only defence open to the Defendant, I would not be inclined to set the judgment aside. However, the Defendant also denies that there was ever any agreement to pay interest, and it is clear that he maintained that position from the time of his opposition to the application for summary judgment in October 1989. The Plaintiff maintains that the Defendant agreed to pay interest and in fact paid an amount of $10,800 for interest invoiced to him. The Defendant claims that he was paying an invoice for goods supplied amounting to $10,800 rather than paying $10,800 for interest, and although I think the Defendant's case is not a strong one, I cannot say that it may not succeed. Similarly, in relation to the Defendant's claim for a rebate. Accordingly it is my view that the Defendant should be given an extension of time within which to apply to the court to set aside the judgment, and that the judgment ought to be set aside on appropriate terms.

Mr Farquhar, for the Plaintiff, submitted that if I thought that judgment ought to be set aside, I should require the Defendant to pay the costs of the trial thrown away, together with the costs of this application and the costs ordered to be paid by the Master in 1989 consequent upon the unsuccessful summary judgment application as a condition precedent to the judgment being set aside, given that the affidavit material discloses that the Defendant's financial position is parlous and the Plaintiff may otherwise be put to the expense of a second trial which it cannot ultimately recover even if succeeds in the action. It seems to me that in the exercise of my
discretion, the Defendant should, as a precondition of obtaining the setting aside of the judgment, pay those costs.

Accordingly, there will be orders as follows:-
	That the time within which to apply to set aside the judgment of Gray


A.J. of 19 February 1991 be extended until 31 October 1991.

	That the Plaintiff file a summons for taxation of its costs ordered to be paid by the Master by order dated 19 October 1989 within fourteen

(14) days.

	That the Defendant pay the Plaintiff's costs to be thrown away as a result of setting aside the judgment of Gray A.J. dated 19 February 1991 and the costs of the Defendant of and incidental to this application and order to be taxed, and I certify fit for counsel.
	That the Plaintiff file a summons for taxation of its costs ordered to be paid by order 3 above within six (6) weeks from this day.
	That the Defendant pay into Court the Plaintiff's taxed costs ordered to be paid by this order and by the order of the Master dated 19 October 1989 within twenty eight (28) days of the date of service upon the Defendant or his solicitors of an order or orders made pursuant to Rule 63.54.
	That upon payment into Court in accordance with the terms of this order, or upon default by the Plaintiff of filing either of the summonses for taxation required by orders 2 or 4 hereof, the judgment of Gray A.J. be set aside and the Defendant be at liberty to file and serve an Amended Defence within seven (7) days.
	That pending the setting aside of the judgment of Gray A.J. of 19 February 1991, execution of that judgment be stayed until further order.
	That the Master or other proper officer of the Court be at liberty to pay out of Court to the Plaintiff or to its solicitors any sums paid into Court by the Defendant pursuant to order 5 hereof.
	That if the Defendant fails to pay into Court the costs ordered to be paid within the times specified by order 5 hereof, this summons be dismissed, and the stay of execution granted by order 7 hereof be dissolved.
	Liberty to either party to apply on forty eight (48) hours' notice.


-------------------------------------------

