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MASTER COULEHAN: REASONS FOR DECISION
(Delivered 13 March 1996)

In this proceeding the plaintiff applied by summons under Rule 12 of the Supreme Court (Companies) Rules 1986 for an order that a statutory demand be set aside pursuant to S.459G, 459H and 459J of the Corporation Law.

At the hearing the defendant contended that the requirements of S.459G had not been complied with and the application was invalid (see David Grant & Co. Pty Ltd v Westpac Banking Corporation 131 ALR 353).



This was ultimately conceded and the summons was dismissed.   The only issue remaining is the question of costs.   The plaintiff argues that the provisions of S.459N impliedly exclude an order for costs in favour of defendants.

This reads:-

“459N.  Where, on an application under S.459G, the Court sets aside the 	demand, it may order the person who served the demand to pay the 	Company’s costs in relation to the application.”

Provision is made for costs generally in  S.1335(2) which provides:-

“The costs of any proceeding before a Court under this Law shall be borne by such party to the proceeding as the court, in its discretion, directs.”

Some support for the plaintiff’s argument may be derived from the Explanatory Memorandum referred to in David Grant & Co. Pty Ltd v Westpac at p.354-355 insofar as it is acknowledged that the provisions of Part 5.4 are intended to constitute a legislative scheme.   The plaintiff may also derive limited support from the maxim expressio unius est exclusio alterius.

The Explanatory Memorandum does not assist in relation to S.459N.   

There appears to be no direct authority, although successful creditors have been awarded costs, apparently without this point being raised, e.g. Re J & E Holdings Pty Ltd (1995) 13 ACLC 867.

It appears likely that S.459N was intended to ensure that a successful debtor may be awarded costs.   In Felkro Nominees Pty Ltd v Austissue Pty Ltd (1993) 11 ACLC 1, 143  Heerey J expressed this as follows:-

“Now that a statutory regime is in force for resolving the often sterile disputes which used to take place about the validity of demands, creditors have to realise that if they invoke winding-up provisions by issuing a statutory demand they run the risk that if a debtor establishes that the amount claimed is subject to a genuine dispute, the debtor will get an order for costs, as S.459N expressly contemplates.”

I conclude that S.459N does not exclude the provisions of S.1335(2).   In the circumstances I consider it appropriate that the plaintiff pay the defendant’s costs of this proceeding.



