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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT ALICE SPRINGS

A/S 34 of 1995 (9509849)		BETWEEN:
					J & L CONTRACTING PTY LTD
						Plaintiff
					and
					MACMAHON CONTRACTORS PTY LTD
					and ANOR
						Defendants

MASTER COULEHAN: REASONS FOR DECISION
(Delivered 30 October 1996)
This proceeding was commenced in the Local Court on 2 March 1995.   A defence and counterclaim was filed on 12 April 1995.   Since then the proceeding has been transferred to this Court, the plaintiff has filed a reply and defence to counterclaim and lists of documents have been filed.

The defendants have now sought leave to file and serve an amended defence and counterclaim.   The plaintiff objects on the grounds that the proposed amendments seek to withdraw admissions and are prejudicial to the conduct of its claim.   The plaintiff’s argument is that the amendments are substantial and have been sought late in the proceeding after the plaintiff had incurred the expense of briefing counsel to advise on the basis of the defendants’ previous pleadings.

The plaintiff has sought to demonstrate by use of a table that the proposed amendments comprise numerous withdrawals of admissions made in the previous pleadings.   A comparison of the proposed pleadings with the present pleadings suggests that, for the most part, the withdrawals of admissions are qualified and are not as far reaching as is suggested by the table.   One exception is the proposed pleading to paragraph 21 of the statement of claim which is a substantial departure from the previous pleading.

Amendments to pleadings are usually allowed if they may be effected without injustice to another party (see O.36.01(1) and Clough and Rogers v Frog 4 ALR 415).   Amendments which seek to effect the withdrawal of admissions may require a sensible explanation based on evidence of a substantial nature (see Celestino v Celestino, an unreported decision of the Full Court of the Federal Court of Australia dated 16 August 1990 and BP Australia v Carige 112 FLR 119).

The explanation given by the defendants is that it was only after the delivery of the defence and counterclaim that its client had time to locate witnesses and documents and provide the instructions which are now embodied in the proposed amended defence and counterclaim.   While it has taken a long time to bring this application, I consider the explanation to be reasonable and sufficient to support the proposed amendments.   There appears to be no prejudice to the plaintiff other than costs thrown away.

The plaintiff is entitled to the costs of and occasioned by the amendments and the costs thrown away, no order being necessary (O.63.11(7)  ), but it seeks an order that costs be paid on an indemnity basis (O.63.29).   The grounds for this application are the inordinate time taken by the defendants to apply for the amendments and the costs incurred by the plaintiff in the meantime.   Such an order is usually only made where the circumstances justify a departure from the ordinary course (see Colgate-Palmolive Co. v Cussons Pty Ltd 46 FCR 225 and Lin v Katamon Pty Ltd and Anor, an unreported decision of Kearney J dated 31 May 1995).

I do not accept that the proposed amendments are as substantial as suggested by the plaintiff, nor am I satisfied that the plaintiff has or will incur costs for which it may not be adequately compensated on the standard basis.   

In relation to the costs of the application I consider that the plaintiff’s resistance to the application was reasonable and there is no reason why the usual order should not apply (O.63.18).

It is ordered that the defendants have leave to amend their defence and counterclaim in the terms of annexure ‘A’ to the affidavit of A. J. Morgan sworn 26 September 1996, the plaintiff being granted leave to  make consequential amendments to its defence to the counterclaim.   Each party shall bear its own costs of the application.


