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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 116 of 1996 FORMTEXT 



		


		THE QUEEN
			

		-v-

		SCOTT ANDREW APTHORPE
			


CORAM:	KEARNEY J


REASONS FOR RULING ON VOIRE DIRE
(Delivered 2 December 1996)

	On 23 September 1996, the accused pleaded not guilty to a charge that on 8 February 1996 he caused grievous harm to one Sheryl Hampton with intent to disfigure her, and to the alternative (lesser) charge of grievous harm, simpliciter.

	Mr Lawrence of counsel for the accused obtained a hearing on the voire dire, pursuant to s26L of the Evidence Act, for the purpose of seeking to have certain evidence proposed to be adduced by the Crown excluded from the evidence to be placed before the jury.  On 24 September I ruled on the matters raised, for reasons to be published, if necessary.  In due course the accused stood his trial; the jury could not reach a verdict, and was discharged.  The defendant is shortly to be re-tried.  Mr Lawrence has sought the reasons for decision; I publish them today.

The evidence challenged
	For the purposes of the voire dire Mr Lawrence explained that the Crown alleged that in the small hours of 8 February 1996, in a flat at Nightcliff, the accused had doused Ms Hampton with methylated spirits, and then set her alight.  He then telephoned for an ambulance.  The ambulance attended at the scene shortly afterwards.  The victim was first treated in the flat and then taken to the Royal Darwin Hospital.  Police attended at the flat after Ms Hampton had left in the ambulance.  I come in chronological order to the various pieces of evidence the admissibility of which is challenged; the first 10 relate to various dialogues between the Police and the accused.

(1)	The accused was found by the police asleep near Nightcliff High School 
at about 7.30am on 8 February.  The evidence of the arresting officer, Detective Senior Constable Constable, was that the accused was severely intoxicated at the time.  He was arrested and placed in the police van.  Detective Senior Constable Constable had a conversation with him at the time which was recorded.

This is the first piece of Crown evidence which Mr Lawrence sought to have excluded.  In it, the accused gave two versions of events at the flat: one was that he could not remember what happened; the other was that the victim poured the methylated spirits over herself and set herself alight.  The police officer then cautioned the accused under s140 of the Police Administration Act, and put him on notice that he could contact a friend or relative.

Mr Lawrence submitted that evidence of this conversation should be excluded as being involuntary; or, alternatively, it should be excluded in the exercise of the court’s discretion, because the requirements of Division 6A of the Police Administration Act had not been met in that - 
(a)	the accused should have been cautioned before being questioned,
in accordance with s140(a);
(b)	the accused was drunk; and
(c)	the later caution was not understood by the accused, because
of his then state of intoxication.

On 24 September I ruled that evidence of that conversation should not be placed before the jury; see transcript p229.  The reason was that I considered that, in the circumstances, Mr Lawrence’s submissions (a) and (b) above should be upheld, and the evidence should not, in the circumstances, be admitted pursuant to s143 of the Act.  I also note that under Police Standing Orders (No Q1 - Questioning and Investigations) persons who are intoxicated should not be questioned by Police; that is a further reason for excluding the evidence, as a matter of discretion.

(2)	The accused was then taken to the flat where Sheryl Hampton had 
suffered her injuries.  Detective Sergeant Frew, the officer in charge of the investigation, was present there.  Mr Lawrence said it would be alleged by the prosecution that the accused had admitted in a conversation with Detective Sergeant Frew that he was at that flat earlier that morning.  This is the second piece of evidence which Mr Lawrence sought to be excluded.  He submitted that it should be excluded because -
(a)	it had not been recorded by any means;
(b)	it was a continuation of the questioning by Detective Senior 
Constable Constable; and
(c)	Sergeant Frew did not administer a caution.  

It became unnecessary to rule on this matter, because in fact the alleged admission was non existent; no such admission was sought to be relied on by the prosecution.  Sergeant Frew said in evidence that the accused had never made the admission referred to by Mr Lawrence.  See pp126-9.

(3)	Thereafter, Senior Constable Constable took the accused to 
Berrimah Police Centre where he was given a change of clothing.  Senior Constable Constable and Constable Cahill were both present at the time; they gave differing accounts of a conversation which they said took place during this process.  See transcript pp43-44, and 46.  None of it was recorded.  Mr Lawrence submitted that evidence of this conversation should not be admitted before the jury because -
(a)	it was a continuation of the questioning commenced upon the
accused’s arrest by Senior Constable Constable at Nightcliff High School;
(b)	it was unrecorded; and
(c)	it was not preceded by a caution.

On 24 September, I ruled that this evidence could be placed before the jury.  I rejected (a); as to (b) and (c), I considered that those facts were clearly established.  Pursuant to s143 of the Act, I considered that the accused had spoken spontaneously, that this accounted for the non-compliance with s140(a), and that in the circumstances admission of the evidence was not contrary to the interests of justice.  

(4)	The accused was detained at Berrimah Police Centre during the
morning of 8 February.  At about 2.00pm that day, Sergeant Frew and Constable Scott attended at the Centre to set the accused free, and the accused gave an apparently self-exculpatory account to them.  Mr Lawrence challenged the admissibility of the evidence of this account on the same basis as in (3) above, viz:-
(a)	it was a continuation of the earlier questioning by Sergeant Frew of a 
suspected person in custody;
(b)	the accused had not been cautioned; and
(c)	none of the conversation was recorded.

I ruled on 24 September that this evidence (set out at p2 of Exhibit P4 vd) should be admitted into evidence.  I rejected (a) on the facts; as to (b) and (c), I considered that this was a spontaneous statement by the accused, and its admission into evidence would not be contrary to the interests of justice, under s143 of the Act.

(5)	The accused was released from custody on the afternoon of
8 February.  Police continued their investigations.  On 
12 February at about 2.30pm, Sergeant Frew and Sergeant Nixon arrested the accused near the Casuarina Library on a charge of murder.  He was drinking methylated spirits with others at that time, and was intoxicated.  There was some dialogue between Police and accused in the back of the police vehicle, on the way to Berrimah Police Centre.  Mr Lawrence objected to the admissibility in evidence of what was said in the back of the police vehicle on the basis that -
(a)	the accused, a suspect, was being questioned while he was
intoxicated;
(b)	no caution had been administered; and
(c)	the conversation was not recorded.

On 24 September I ruled that evidence of that dialogue should not be placed before the jury.  This was because I considered that the dialogue took place when the accused was so intoxicated that when he spoke it was not in the exercise of a free choice to speak or to be silent, and his state of insobriety was such as to render what he said completely unreliable.  For these reasons, as well as the breach of Police Standing Orders referred to at p3, I would have rejected it as a matter of discretion, as well as pursuant to Division 6A of the Act in respect of (b) and (c).

(6)	Later that afternoon, at about 3.20pm, an interview between
Sergeant Frew and the accused was taped, in compliance with s140 of the Act; see Exhibit P3 vd.  It lasted about one minute.  Mr Lawrence objected to evidence of this interview being admitted because the accused was still intoxicated at the time.  That was clearly the case; on 24 September I ruled that evidence of the tape should not be admitted in evidence.  The reasons were those set out in (5) above relating to the accused’s state of intoxication less than an hour earlier.  I note that at about 7.00pm his blood alcohol reading was 0.255%.

(7)	The accused was remanded in custody overnight and a further 
conversation with Sergeant Frew, lasting some four minutes, was recorded on the morning of 13 February at about 8.15am.  See p2 of Exhibit P4 vd.  In the end Mr Lawrence no longer challenged its admission into evidence.  In any event, the recording complied with the requirements of Division 6A of the Act and the evidence of the recording was clearly admissible in evidence, as I indicated on 24 September (p229).  

(8)	The accused sought the services of a lawyer at a taped and videoed 
interview commencing at 9.41am on 13 February.  The record of the interview is Exhibit P5 vd.  The accused was cautioned in the course of the interview and then declined to answer any further questions without legal advice.  Mr Lawrence sought to have the record of the interview excluded from the evidence.

On 24 September I ruled that evidence of that interview was admissible only up to the question and answer at the foot of p4 of the transcript of the tape.  I considered that those questions and answers were elicited in compliance with Division 6A of the Act and were admissible; and that the later questions and answers could not be admitted into evidence because the accused had by then sufficiently indicated that he did not wish to speak further until he had sought legal advice, and his subsequent answers were not made in a free choice to speak or to be silent. 

(9)	A Legal Aid solicitor, Mr O’Connell, eventually arrived and sat in
with the accused in a taped and videoed interview of some 30 minutes by Sergeant Frew and Sergeant Nixon, commencing at 12.09pm on 12 February.  The transcript is Exhibit P6 vd.  Mr Lawrence objected to evidence of these questions and answers being admitted, on the basis that the accused answered the questions by the police officers as a result of their persistent importuning, despite his indication that he did not wish to speak to them.

On 24 September I ruled that only the questions and answers to the bottom of p4 should be admitted into evidence.  At that point the accused made it clear that he did not want to answer any more questions.  The questioning by the Police should have stopped at that point; thereafter his answers were not voluntary in the sense that they were not the product of a free will to speak or be silent, and they were therefore inadmissible.  

(10)	On 23 May 1996 Detective Sergeant Frew attended at the Berrimah
Gaol with Detective Senior Constable Heymans to interview the accused at his request.  They said that they taped this conversation, but later found that the tape-recorder had failed to operate; see Exhibit P10 vd.  Sergeant Frew made a hand written note later that day, from his memory; see Exhibit P7 vd.  Later, on 9 July 1996, Detective Senior Constable Heymans went back to the Gaol with Detective Barnett and interviewed the accused on tape again.  He put to the accused Detective Sergeant Frew’s note of the conversation of 23 May 1996, and secured his agreement to it.  The transcript of the tape is Exhibit P11 vd.  

Mr Lawrence submitted that since the interview of 23 May 1996 had not been taped, it was inadmissible; and the interview of 9 July 1996 lacked a caution and had taken place too long (some seven weeks) after the note on which it was based was made on 23 May.

On 24 September I ruled that the records of the interviews were admissible in evidence.  I considered that the two interviews were inextricably linked, and there was no reason to doubt their voluntariness; I considered that they should be admitted under s143 of the Act.  

(11)	Mr Lawrence submitted that the chain of Police custody of a 
bottle of methylated spirits (Exhibit P8 vd) said to have been found in a wardrobe in the flat and seized by the Police as being identical with a bottle earlier seen by Constable Nash on a table in the flat, had been broken.  He submitted that the bottle should therefore not be permitted to be tendered in evidence.  I ruled (p214) that the bottle could be tendered in evidence before the jury.  This was because I was satisfied that there was sufficient evidence of a chain of custody to enable the evidence of the finding of the bottle to be placed before the jury. 

(12)	Mr Lawrence challenged the admissibility of a set of two photographs of 
the victim taken at the Darwin Hospital, and another set of photographs of her in a Brisbane hospital after some surgical intervention.  He submitted that it was not known who had taken the photographs, and that their prejudicial effect before the jury was out of all proportion to their probative value.  Eventually, I ruled (p216) that both sets of photographs could be placed before the jury.  It appeared that this matter could not really be dealt with, until the evidence of Doctor Varga had been taken.  I considered that the photographs were “not particularly horrifying”.  

I should say that I arrived at the conclusions on the 12 matters dealt with above, after hearing various witnesses on the voire dire.  I found the Police witnesses to be uniformly reliable.  I accept as truthful, though somewhat surprising, that while Sergeant Frew collected the important statement of the ambulance officer Mr Hoschke on 13 February, he did not get around to reading it for quite some time.

I record that I was greatly assisted by counsels’ addresses (pp167-228), but I see no point in canvassing those submissions at this time.


__________________


