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N2 4 of 1994

IN THE MATTER of an APPEAL UNDER THE LOCAL COURT ACT
BETWEEN:
GREGORY RAYMOND HANSEN
Appellant

AND:
THE NORTHERN TERRITORY OF AUSTRALIA
First Respondent
AND:
RICHARD KENNEDY
Second Respondent

CORAM: Mildren J

REASONS FOR JUDGMENT
(Delivered 18 May 1994)

This is an Appeal pursuant to Section 19 of the Local Court Act 1989 against an assessment of assistance made by Mr McCormack SM on 10 December 1993 pursuant to Section 5(1) of the Crimes (Victims Assistance) Act.

The Amended Grounds of Appeal claim that the learned Magistrate erred in law in that his assessment of the amount of the assistance was inadequate and in all the circumstances so unreasonable as to be plainly unjust. In addition the appellant urges that the learned Magistrate erred in law in that he failed to give weight to two relevant matters:

{1)	the pain experienced	by the appellant	in his legs; and


(2)	the	mental	distress	experienced	by	the appellant.

The primary facts as found by the learned Magistrate are that the appellant, who was a Constable of Police in the Northern Territory Police Force, was assaulted during an incident at Beswick on 21 November 1990 when he was attempting to and did in fact, arrest the respondent Kennedy. During the course of that arrest the respondent Kennedy spat upon the appellant's face, which resulted in the laying of a charge of assault for which Kennedy was convicted and sentenced to a term of imprisonment for three months.

The learned Magistrate found that as a result of that assault the appellant developed Epstein-Barr virus - or glandular fever.

There is no dispute as to the approach that ought to have been taken by the Local Court in fixing the amount of assistance under the Act. The relevant principles are discussed by Kearney Jin L. M. P. v. Collins and The Northern Territory of Australia (unreported, delivered 17 February 1993).  Section
13 of the Act provides for a statutory limit. The function of the Magistrate is to make an assessment without reference to the statutory limit which operates only as a ceiling for the amount which can be specified in a certificate, not as the top of a graduated artificial scale reserved only for certification in the "worst case". The assessment is to be made on the same basis damages would be awarded in a common law action in tort, subject to any modifications contained in the Act, for the injuries which the victim has suffered: see also Rigby v. Solicitor for the Northern Territory (1991)
105 FLR 48 at 49 per Angel J.

Likewise, the principles upon which this court will interfere with the learned Magistrate's assessment are equally well established. Section 19 of the Local court Act limits appeals to this Court to questions of law. In Moran v. McMahon (1985) 3 NSWLR 700 at 718 Priestly JA summarised the grounds which, generally speaking, will justify an appellate court in interfering with an assessment of damages by a trial Judge sitting without a jury as follows:

11 1 . If the Judge has acted upon a wrong principle; or
	If he has given weight to extraneous or irrelevant matters; or
	If he has failed to give weight to relevant matters; or
	If he has erred in his finding

as to any fact upon which his estimate of the amount of damages is founded in whole or in part, or
	If, notwithstanding that the precise nature of the error is not discoverable, the result is so unreasonable or plainly unjust that the court will infer that an error has been made."


This authority provides some useful guidance although it is to be noted that the fourth principle stated by Priestly JA would not be applicable unless the error in the finding as to any fact also amounted to an error of law.
A similar approach has been taken in this court by Kearney J in L. M. P. v. Collins and The Northern Territory, supra, at 36-37.

The learned Magistrate's findings in relation to the quantum of the award are as follows:

"The effect of that (assault) was that he, for 18 months, suffered lethargy, was unable to participate in his family - the enjoyment of his family life. He was unable to do any housework and he says that his sex life suffered through a significant period. It's been submitted to me by Mr Buckley that I should award something in the vicinity of $12,000.00. There was no basis laid for that other than the matters that I've raised. certainly there were no decisions to which I could refer which supported the amount claimed. Both Mr Rowe and Mr Dalrymple claim that the amount would be in the vicinity between 2 and $3,000.00 and in my view that is the more appropriate figure.
Assessing the defendant's entitlement for the Epstein-Barr virus, that is the pain and suffering, the loss of amenities of life, and what seems to me to be the only heads of damage under which - well perhaps this pain and suffering there was not so much pain but certainly suffering, that is his feeling of being unwell, lethargy, not able to - his distended liver I assess overall the figure of $2500."

The learned Magistrate then proceeded to consider an injury to constable Hansen's elbow which required him to take a day off work and which became infected
and	for which	he awarded		a further addition		he	awarded	$100.00	for	the glasses	making		a	total	assessment
 $500.00.	In
loss	of	his of	$3,100.00.
There is no complaint about the assessment for the injury to the elbow or for the loss of the glasses.

The evidence before the learned Magistrate and which he apparently	accepted was somewhat more extensive
than  appears from his			brief	reasons.		The appellant had given		evidence		that		about	3	weeks			after		the assault		he  started	to  feel  very		run down		and		very tired,	his  stomach  was  distended and all		his		joints were  aching.		He   said   he felt  nauseous	and    had    to lie	down		a		lot			and			he	eased	pain		in		his		legs		by raising   them.		He said  that  he wastired  all  of  the time  and  felt  run down.  He  consulted   Dr  Brookes, and saw Dr Brookes and  Dr  Scattini  over  a  period  of time and was later  diagnosed  as  having  the Epstein-Barr virus. He said that for  the  first  few months he  felt  "very,  very  tired,  very,  very lethargic" and his  stomach  was  distended  about  the liver  area.  He   said   that   he  felt  nauseous   "a   lot" and that  after  returning   home   from   work   he   would just lie down and collapse in  a  chair  or  in  his  bed until "tea-time". Then his wife would wake him up,
he  would  have his		evening meal and then go straight back to	bed again.		He   said   that whilst  at		work he was  very slow at			being able to do anything and that these	symptoms	gradually	lessened		but	they		lasted for  a  period  of  about  18 months.		He said that the symptoms had		an		effect   of  his   sex life  which		"just went out		the	window",  that  he wasonly  able  to  spend a	very	limited		amount	of		time	with		his		wife	and children,			that		he  was unable	to			play	with		his children at all  and that  his  work  mates,  who  were aware  of   his   illness,  assisted  him with  his   work. He said that he wasunable to do any work about the house, such as mowing the lawn,  helping  with  the dishes, washing his car or general duties around the house.  He  said  that  there  were  periods  when  he  did not  feel  so  bad and would  try   to   do   these  things, but that  after  about  half  an  hour  he  would  have  to lie down again. He said that the symptoms  did  not actually prevent  him from  attending  his  employment but that he felt "rotten all the time", "crook all
the time" and "drained". on this evidence.
 He was not cross-examined

Dr Brookes, the practitioner, gave examined Constable
 appellant's		treating	general evidence that he first saw and Hansen	on	17		December		1990.
Liver function tests performed on 21 December 1990 showed his liver to be significantly inflamed. Other tests were done in late December 1990 which eventually lead to the diagnosis of glandular fever. When seen on 21 January 1991 Dr Brookes, said that the appellant was feeling better although still not
completely well. at	that	stage
 He repeated a liver function test which	fitted	with	the	clinical
impression	that
 he	was	improving,	as
 the
 liver
function	test
 showed
 that	the	liver
 was
 not	as
inflamed as it had been in late December. He said that he was aware, as the family doctor, that in 1991 the appellant's lethargy and irritability and tiredness had made a significant impact on his home life. He was not convinced that his viral illness had resolved until he saw him on 20 April 1992.

According to a report from Dr Currie, an Infectious Diseases Physician, (which became exhibit 8 in the proceedings in the Local Court):

"The duration of the illness is very variable with the fever often lasting 2-3 weeks, but the majority of patients making a full recovery within a few weeks or a few months. Occasionally, people remain unwell for 2 or 3 years with a 'post-viral' syndrome. Features may include lassitude, inability to concentrate and undue fatigue on physical exertion. This prolonged debility, although uncommon, is well recognised and there is usually little to find on clinical examination."
The learned Magistrate heard the evidence in this matter on 6 December 1993 and reserved his decision until delivering his judgement on 10 December. The judgement was delivered orally and was apparently made from written notes.


Before dealing with the grounds of appeal I should mention that counsel for the appellant invited me to consider a summary of some recent crimes compensation cases decided in the Local Court. Apparently the learned Magistrate had this material available to him and had referred to it in his reasons when awarding the sum of $500.00 in respect of the award for the injury to the elbow. I note also that the Magistrate commented upon the lack of any decisions to which he could refer in support of the amount claimed for the Epstein-Barr virus. It was submitted that reference could be made to that material in support of the contention that the award of $2,500,00 was manifestly inadequate. I was referred to the decision of Angel J in Rigby v. Solicitor for the Northern Territory supra, when His Honour held that upon an application for compensation under the Act, the Local court may pay the same limited regard to generally comparable verdicts as is paid in civil actions for non-economic loss. However, it is plain that all His Honour was doing was applying the well established principle in Planet Fisheries Proprietary Limited v. La Rosa and Another (1968)
119 CLR 118. There is nothing in His Honour's judgement which supports the proposition that it is appropriate to put to the court a bundle of similar decisions with a view to establishing some norm, standard or tariff. In Planet Fisheries Proprietary Limited v. La Rosa and Another Barwick CJ and Kitto
and Menzies JJ	said at 125:-

"··· It may be granted that a judge who is making such an assessment will be aware of and give weight to current general ideas of fairness and moderation. But this general awareness is quite a different thing from what we were invited by Planet's counsel to act upon in this case. The awareness must be a product of general experience and not formed ad hoe by a process of considering particular cases and endeavouring, necessarily unsuccessfully, to allow for differences between the circumstances of those cases and the circumstances of the case in hand."


similarly in L. M. P. v. Collins the Northern Territory, supra, at 33 Kearney J said:

11	Verdicts in broadly comparable cases cannot be looked at as constituting the touchstone, the focus being on the particular case. As indicated earlier (p22), the court is to assess the award in the general way allowed by Planet Fisheries Proprietary Limited v. La Rosa and Another (supra) to determine what is fair and reasonable compensation, using its general experience of the current community awareness of what is fair."


In my view the summary of recent cases offered to me ought not be received, and I rejected them. Similarly, it was not to the point that counsel appearing for the appellant in the Local court was unable to refer the learned Magistrate to any comparable verdicts to support the amount claimed, (if that is what his Worship meant), and in my view the learned Magistrate ought not to have received the cases which were referred to him. To the extent that any assistance may be needed by Magistrates unfamiliar with damages awards, guidance may be
found in the judgment of Cox Jin Packer v. Cameron (1989) 54 SASR 246 at 250, (a passage cited with approval by Angel J in Rigby v. Solicitor for the Northern Territory):

11 • • • any new judge whose practice has not given him an insight into the notions of fairness and moderation that find their expression in damages awards in personal injury claims will acquire it as quickly as he can by rapidly scanning a sufficient number of published or digested awards."


I turn now to consider the grounds of the appeal. I will deal with ground 2 first, as this ground complains of particular error. This ground is put on two bases, the first being that the Magistrate failed to have regard to the fact that the appellant was entitled to an award reflecting the fact that he had experienced aching in all joints and pain in his legs. It is true that His Worship did not specifically refer to the evidence concerning this nor did he make any formal finding about it. The only mention that he makes of pain in his reasons is that there was "not so much pain but certainly suffering". No complaint is made about the inadequacy of the learned Magistrates reasons. The appellant himself has said little about the pain that he had experienced other than that to which I have already referred. In particular he did not say for how long he had pain in his joints, for how long it was necessary for him to ease the pain in his legs by raising them, how frequently he had to do this or how severely he felt the pain to be.

Despite the lack of specific reference to these matters in his reasons, I do not consider that it must necessarily be inferred that the learned Magistrate took no account of them.
The next matter is that it was submitted that the evidence of the manner and the extent to which the illness effected the appellant was such that the fact of mental distress may be inferred and the learned Magistrate ought to have made allowance in his award for that. I am unable to accept this submission. The kind of mental distress which might be inferred in a case such as this is the distress and anxiety arising from the symptoms which the appellant felt and the consequences of those symptoms upon the pain he suffered and the enjoyment of his amenities of life. It is true that Section 9 of the Act makes mental distress a separate element which may be considered in the award, but mental distress will often overlap with other heads of damage - for example pain and suffering and loss of amenities. No specific evidence was given by the appellant as to any mental distress that he may have felt and no submission was made to the Magistrate about mental distress. To the extent that the appellant suffered mental distress, I consider no separate award was appropriate for it, as it could be compensated for fully in an award for pain and suffering and loss of amenities of life.

I turn now to consider the submission that the award of damages was manifestly inadequate. I was referred by both parties to a number of authorities on this topic, but I think it is sufficient if I refer briefly to the decision of Kearney Jin  L. M.
P. v. Collins and the Northern Territory of Australia, supra, at pages 36-37, where His Honour observed, by reference to Australian Coal and Shale Employees' Federation v. The Commonwealth [1953] 94 CLR 621 at 627 per Kitto J, that there is a strong presumption in favour of the correctness of the decision  appealed  from, that  the decision should
therefore be affirmed unless the court of appeal is satisfied it is clearly wrong, but that although the nature of any error may not be discoverable, it is sufficient that the result is so unreasonable or plainly unjust that the appellate court may infer that there has been a failure to properly exercise the discretion which the law reposes in the court of first instance; as well as to the general observations of Barwick CJ in Sharman v. Evans (1976-77) 138 CLR 563 at 565 where it was pointed out that a mere difference of opinion as to what ought to have been the proper award of damages does not indicate error on the part of a trial Judge.

Kearney J concluded (at 37):

"Where the appeal is from an assessment by a judge or magistrate sitting alone, for the award to be upset as manifestly inadequate it must be shown to be a wholly erroneous estimate of the damage suffered, unreasonable or plainly unjust, below the range of a sound discretionary judgment; see generally Gamser v. The Nominal Defendant (1976-77) 136 CLR 145 at 148. The award for the heads of damages in S9(e)-(g) cannot be precisely quantified because they deal in incommensurables; dispute as to the adequacy of such an award cannot be resolved by reason or investigation. The award is in truth of a conventional nature, involving a range within which any particular award is valid, bounded only by concepts of community fairness, a matter ascertained by judicial experience".


Bearing those matters in mind I consider that the award in this case is manifestly inadequate. I take into account that the period during which the symptoms were at their highest was probably only a matter of a few weeks. I note that the evidence of the appellant concerning his symptoms was lacking in detail; that despite the problems which he faced he

was still able to attend to his work although with some difficulty; that after the initial period of a few weeks he began to improve; and that the symptoms and their effects gradually lessened until they had completely resolved after a total period of about 18 months. I consider on these facts that an award of
$2,500.00 for the consequences of his glandular fever is unreasonably low, and below the range of a sound discretionary judgment. In all of the circumstances, in my opinion a proper award for the consequences of the appellant's glandular fever alone ought to have been $10,000.00.

There being no complaint about the award in other respects I would allow the appeal and substitute the amount of $10,600.00 for the amount of $3,100.00 specified by the Magistrate in the assistance certificate.

I will hear the parties on the question of costs.





















12

