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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA


No. 55 of 1993


BETWEEN:


ROBERT HUGHES
Appellant


AND:


AAT KINGS TOURS PTY LTD
Respondent



CORAM:	ANGEL J


REASONS FOR JUDGMENT

(Delivered 15 June 1994)


I delivered judgment in this matter on 29 April 1994.	At page 13 of my judgment I found that as the overtime worked by the appellant was in accordance with a regular and established pattern, the number of hours worked as overtime should have been taken into account in calculating the appellant's normal weekly number of hours worked.	The remaining issue to be decided is how the overtime worked by the appellant is to be taken into account.	It had been common ground during the appeal that if the fifteen hours of overtime worked by the appellant was to be taken into account, the first ten hours


would be paid at one and one half times his base rate of pay and the remaining 5.34 hours would be paid at twice his base rate of pay.	However, when on 20 May I heard the parties as to what formal orders I should make in this matter, counsel for the respondent objected to an order being made which would have had the effect of remunerating the appellant at a rate other than his base rate of pay for the 15.34 hours of overtime that was worked every week.

Counsel for the parties agreed to submit written submissions on this issue.	I am grateful for their assistance.

The relevant section of the Work Health Act is s49.	It defines 'normal weekly earnings' as 'remuneration for the worker's normal weekly number of hours of work calculated as his ordinary time rate of pay.'	'Ordinary time rate of pay' is defined to mean:

"(a) in the case of a worker who is remunerated in relation to an ordinary time rate of pay fixed by the terms of his employment - the time rate of pay so fixed; or

	in the case of a worker -


	who is remunerated otherwise than in relation to an ordinary time rate of pay so fixed, or partly in relation to an ordinary time rate of pay so fixed and partly in relation to any other manner; or


	where no ordinary time rate of pay is so fixed for a worker's work under the terms of his employment,


the average time rate of pay, exclusive of overtime other than where the overtime is
worked in accordance with a regular and established pattern, earned by him during the period actually worked by him in the service of his employer during the period of 12 months immediately preceding the date of the relevant injury;".	(emphasis added)

The nub of the appellant's first submission is as follows.	The ordinary time rate of pay fixed by the terms of his employment was $10.04 for the first 40 hours of work (as found by his Worship, see t50) and a further rate for hours over 40 hours.	The time rate of pay for those additional hours was fixed by the terms of his employment at time and one half for ten hours and double time for 5.34 hours.	The appellant argued that this was supported by exhibit 7, the coach captain's time card, and by the evidence of Mr Stapleton the employer manager.

I do not agree with this submission as the appellant in this case was remunerated at rates other than his ordinary time base rate of pay for hours of work after the first forty hours.

The appellant's alternative submission relied on paragraph (b) of the definition.	The appellant worker argued that his remuneration was partly at the ordinary time rate of pay of $10.04 for the first 40 hours.	The other manner in which the worker was remunerated was for ten hours per week at one and one half times the ordinary time rate of pay and 5.34 hours per week at two times the ordinary time rate of pay.
The appellant submitted that, if this is the basis of
remuneration, then the ordinary time rate of pay is the average time rate of pay inclusive of overtime since the overtime was found by me to have been worked in accordance with a regular and established pattern for the purpose of determining the normal weekly number of hours (see page 12 of the judgment).

The respondent submitted that the appellant should be remunerated at the rate of $10.04 per hour for the 15.34 hours of overtime that was worked every week.	Reference was made to the definition of 'normal weekly earnings' in s49 of the Act. Paragraph (a) of that definition states that 'normal weekly earnings' means 'remuneration for the worker's normal weekly number of hours of work calculated at his ordinary time rate of pay'.	I was referred to the Victorian Accident Compensation Tribunal's decision in Accident Compensation Commission v Catlow (1986) 1 Vic ACR 72 at 73 where the Tribunal held that:

"The words 'ordinary time' are used to distinguish the rate from a non-ordinary time rate, eg an overtime or a piece rate."


The Tribunal in that case was interpreting s95 of the Victorian Accident Compensation Act.	I note that Mr Catlow and the Commission both appealed to the Full Court of the Victorian Supreme Court (see [1989] VR 214).	Mr Catlow further appealed to the High Court by special leave (see (1989) 167 CLR 543).	He lost.	In the High Court, Dawson J
said that the expression 'ordinary time rate of pay' did not include overtime hours:

"If there is to be an ordinary time rate of pay it must be ordinary in relation to something.	Clearly the thing selected is the normal, or standard, number of hours worked per week.	It cannot include overtime hours because they are extraordinary and incompatible with an ordinary time rate of pay."	(at 556)

Compare McHugh J (with whom Deane and Dawson JJ concurred, at 560-561).

However the structure of the Northern Territory's Work Health Act is different from the Victorian legislation and it is to the Northern Territory statute that I must turn in resolving this question.	I agree with	the appellant's alternative submission that where the worker's remuneration is based partly in relation to the ordinary time rate of pay 'and partly in relation to any other manner', then 'ordinary time rate of pay' means the average time rate of pay earned by the worker during the period actually worked.	In the case of the appellant I found that the hours of overtime worked was worked in accordance with a regular and established pattern.	Section
49 requires overtime to be included in such a case.


Accordingly, the orders I make are as set out in the draft minutes of order handed up to me on 20 May 1994.




