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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN


No. 2 of 1994
 

IN THE MATTER OF the Local Court Act

AND IN THE MATTER OF an appeal from a decision of the Local Court at Darwin

BETWEEN:

F J LEONHARDT PTY LTD
Appellant

AND:

COLIN FITZGERALD
Respondent


CORAM:	KEARNEY J


REASONS FOR JUDGMENT

(Delivered 23 September 1994)


This is an appeal from a decision of the Local Court awarding the appellant the sum of $1720.00 as monies due for work done under a contract; in lieu, the appellant seeks
$22,315.00.

The findings in the Local Court in relation to the contract
The respondent owned certain land in the Territory, part of which he proposed to subdivide.	For this purpose, fresh water had to be available to the new blocks.
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Consequently, on 9 October 1992 the respondent contracted with the appellant, a driller licensed under s49 of the Water Act (herein 'the Act'), to drill several bores on the land to obtain a supply of ground water.	The contract (Exhibit P1), provided simply:-
"Mobilisation $1000.00
Drilling: minimum 3 bores at $1759.99 each for 35 metres
Depth then $55.00 metre thereafter
Casing to be supplied on site at clients cost Leonhardt drilling crew permitted to use house facilities at Hingston Beach payment on completion."
His Worship found, inter alia:-

	The contract was for the drilling of a minimum of 3 bores, for the prices there set out.


	On 9 October the respondent applied under s57(1) of the Act for a bore construction permit; a permit for the "construction of a bore" issued on 13 October and two similar permits on 27 October.


	With the knowledge and approval of the respondent, and pursuant to the contract, the appellant drilled seven (7) bores between 15 and 28 October 1992.


	The appellant provided casing and capping to bores Nos. 1/92, 4/92 and 5/92 which were drilled on 15 October, 18-19 October, and 21-

23 October respectively.	These were the only bores which were successful, in that they struck water.

	The appellant was not required as part of the contract to perform any non-drilling work in addition to that on bores 1/92, 4/92 and 5/92.

Having made these findings, and subject to considering the respondent's defence that the contract was illegal and unenforceable and hence the appellant could not recover under it,	his Worship calculated and would have allowed the appellant's claim in the amount now sought, $22,315.00, viz:-


Bore
No
$1750/35m
Metres	Extra @
over 35	$55 per M
Total
1/92

$1750.00
7	$ 385.00
$2135.00
2/92

$1750.00
25	$1375.00
$3125.00
3/92

$1750.00
25	$1375.00
$3125.00
4/92

$1750.00
19	$1045.00
$2795.00
5/92

$1750.00
19	$1045.00
$2795.00
6/92

$1750.00
25	$1375.00
$3125.00
7/92

$1759.00
15	$ 825.00
$2575.00
--------



Due for Drilling:
$19,675.00
Plus
1/92
admitted
casing of $720.00

Plus
4/92
admitted
casing of $960.00

Plus
5/92
admitted
casing of $960.00




Due for Casing:
$2640.00




TOTAL DUE:

$22,315.00



The conclusion of the Local Court on the respondent's defence that the contract was illegal His Worship then considered the respondent's defence
that the contract was illegal.	First, it is convenient to set out those provisions of the Act which lie at the root of that defence.
(a)	The relevant provisions of the Act

Certain definitions in s4(1), and parts of ss56(1), 57(1) and (2) of the Act are relevant, viz:-
4(1)	"bore" means a bore, hole, well, excavation or other opening in the ground - - - which is or could be used for the purpose of intercepting, collecting, obtaining or using ground water - - -

"ground water" means water occurring or obtained from below the surface of the ground - - - and includes water occurring in or obtained from a bore or aquifer.

56(1)	A person shall not, unless authorised by or under this Act, cause, suffer or permit -
	a bore to be drilled, constructed, altered, plugged, backfilled or sealed off;


- - -

Penalty:	For a first offence - $5,000.
For a second or subsequent offence - not less than $5,000 or more than
$10,000.

57	(1)	Subject to this Act, the Controller may,
- - - grant to a person a permit in the prescribed form to carry out an operation referred to in section 56(1).

(2)	A permit may be granted under subsection (1) subject to such terms and conditions, if any, as are specified in the permit document.
(emphasis mine)


	The Court's conclusion


The defence that the contract was illegal (and hence that the appellant could not recover under it) turned on the fact that only 3 bore permits had issued under s57(1), and these were all "construction" permits, as opposed to "drilling" permits.	In this connection his Worship held:-
	The 7 bores were all drilled for the purpose of obtaining ground water as defined in the Act. 3 proved to be successful in that regard (nos. 1,

4 and 5), and 4 unsuccessful.

	The definition of "bore" in s4(1) is to be read into s56(1)(a) of the Act; it includes a bore whether or not it proves successful in the sense that it strikes water.	Hence each of the

7 drilled bores was a "bore" within s56(1)(a).

	Section 56(1)(a) makes it illegal for any person (including a driller licensed under s49)

to drill a bore as defined in (2) above, unless a s57(1) permit to do so has issued prior to the bore being drilled.
	In view of the dates of the 3 permits, the bores the "construction" of which they authorized were Nos 1/92 (drilled 15 October 1992, two days after its permit), 6/92 (drilled

27 October 1992, the day of its permit) and 7/92 (drilled 28 October 1992, the day after its permit).
	However, these 3 permits issued under s57(1) were each for the "construction of a bore"; no permits were ever issued for any of the 7 bores to be "drilled".	To "drill" a bore is not the same as to "construct" one.
	Consequently, none of the appellant's drilling work under the contract was ever authorised by s57(1).	It was therefore all rendered illegal, by s56(1)(a).
	Insofar as Exhibit P1 was a contract to carry out that illegal (drilling) work, it was thereby expressly or impliedly prohibited by s56(1) (a) of the Act.	In that sense and to that extent it was an illegal contract.
	Accordingly, the appellant could not recover under that illegal contract for any of its drilling work.
	The 3 permits had authorized the following work, in relation to the bores:-

Bore Number	Authorised Work

1/92	"Construction work" only, being casing of $720.
2/92	Nil
3/92	Nil
4/92	Nil
5/92	Nil
6/92	Nil (as no "construction work" was done on this bore).
7/92	Nil (as no "construction work" was done on this bore).
Having made these findings his Worship severed from the contract that part of it which was illegal (that is, the agreement for the drilling work) and awarded the appellant
$1720.00, being the "mobilisation costs" of $1000.00 (Exhibit P1) and the cost of the construction of bore 1/92, found to be
$720.00.

The 3 grounds of appeal and the appellant's case on grounds 1 and 2 in outline
The Notice of Appeal alleges that the following 3 findings by his Worship involved errors of law, viz:-
"(1)	That the appellant's claim was in respect of work made illegal by the provisions of Section 56(1) of the Act.

	Alternatively to ground (1), that on its proper construction section 56(1) of the Act rendered illegal the contract for the drilling work, Exhibit P1.


	Alternatively to grounds (1) and (2), that the appellant was not entitled, upon a proper application of the principles of unjust enrichment and of restitution, to reasonable remuneration based on the respondent's acceptance of benefits accruing to him from an otherwise unenforceable contract."

Mr Norman of counsel for the appellant argued grounds (1) and (2) together; it is convenient to deal with them in the same way.	I first set out his submissions, in outline.	As to ground no. (1) he made 4 submissions, viz:-
	(a)	The word "bore" in s56(1)(a), as defined in s4(1), on its proper construction does not include a "dry bore"; that is, it does not include a bore which does not strike water. Consequently, the work of drilling the 4 "dry bores" was not rendered illegal by non-compliance with s56(1)(a), since those bores required no permits under s57(1).

	The 3 permits authorized the drilling of the 3 "successful" bores (nos. 1/92, 4/92 and 5/92, which struck water), contrary to his Worship's finding (4) on p5 that they only authorized the construction of bores nos 1/92, 6/92 and 7/92.	Permits under s57(1) were only required for "successful" bores.
	It did not matter, in law, that two of those permits did not issue before the drilling of the 2 successful bores (nos. 4/92 and 5/92) which they respectively authorized, contrary to his Worship's conclusion (3) on pp4-5.
	Consequently, none of the drilling or other work on the 7 bores was carried out in breach of the Act; accordingly, the defence of illegality of contract failed, and the appellant was entitled to recover

$22,315.00 for its drilling and other work on all 7 bores, being the amount due as found by his Worship (p3).
As to the alternative ground no. (2) he submitted that if the application of ss57(1) and 56(1)(a) to the facts meant that all the drilling work on the 7 bores was unauthorized and thereby illegal, as his Worship found at (6) on p5, s56(1) nevertheless did not on its true construction expressly or impliedly prohibit the contract (Exhibit P1) to carry out that illegal drilling work, but only made the appellant (and the respondent) liable to pay the pecuniary penalty specified in s56(1).
I now deal with these grounds of appeal, seriatim.

Ground of appeal no. (1): the meaning of "bore" in s56(1)(a) of the Act, and the significance of the permits under s57(1)
	The appellant's submissions in detail Mr Norman submitted that having regard to its

definition in s4(1), "bore" in s56(1)(a) does not include a "dry" or "dud" or "unsuccessful" bore, but only a "successful" bore, one which strikes water.	In support, he relied both on the construction of the Act adopted by its administering
authority, the Power and Water Authority, and the ordinary rules of statutory interpretation.
The construction of the Act by the Authority appeared from the evidence of one of its senior officers, Mr Van der Velde, conveniently summarized by his Worship as follows:-
	"The way the Authority has administered the Act to date is you don't need a permit to drill every bore before you drill it and the Authority has instructed drillers accordingly;


	From a commonsense point of view when a driller rings up and says "I've got a dud bore, can I drill another one on the same permit?", the Authority says "go for your life, we do not wish to stop you and wait until the landholder comes back to town and gets another permit that eventually gets signed by our Controller and then next week  he can drill the second bore.	You're welcome to drill a new bore on the same permit";


	The Authority has found it acceptable so far to allow a driller to drill more bores even if he's got one permit and register them all when he comes back;


	The Authority has looked at a bore construction permit as meaning a "successful" bore;


	As the permit is actually called a "bore construction permit" the Authority has taken the attitude that if - - - a hole was drilled and there was no water, then there was no  need to "construct" a bore." (emphasis mine)


It can be seen from (ii), (iv) and (v) that the Authority treats a "bore" in ss56(1) and 57(1) as not including a "dry bore", while (i), (ii) and (iii) show that the Authority considers that a permit under s57(1) may properly issue after the bore the drilling of which it authorizes, has been
drilled.	It is implicit that the Authority considers that a permit relates only to one bore.
His Worship found that the appellant had acted in accordance with the Authority's directions and to its satisfaction, in its work on the 7 bores. He considered that the Authority took an "understandable" "pragmatic approach" in administering the Act.	The practice of the Authority clearly supported Mr Norman's submission.
As to the application of the rules of statutory interpretation Mr Norman made 3 submissions.	First, a "dry bore" cannot in fact be used for any of the purposes listed in the definition of "bore" in s4(1); accordingly, it is not a "bore" within the meaning of s4(1) and s56(1)(a) of the Act.
I note that this reasoning predicates that the purpose for which a bore "could be used" (in the definition of "bore" in s4(1)) is determined after the drilling is completed, since only then can a bore be classified as a "dry bore".	Second, he submitted, there was "no factual basis" for his Worship's conclusion that "bore" in ss4(1) and 56(1)(a) includes a "dry bore", in the passage emphasized on p12, in the sense that there was no evidence of a changing water table in the land. Third, if the legislature intended that "bore" in s4(1) included a "dry bore", it would have expressly said so, in that definition.
	The respondent's submissions


Ms Gearin of counsel for the respondent submitted that the definition of "bore" in s4(1) is wide enough to include a "dry bore", as a matter of ordinary statutory
construction and of logic; in terms of that definition a "dry bore" is an "excavation or other opening" which "could be used for the purpose of intercepting, collecting, obtaining or using ground water."	Ms Gearin appeared to adopt
his Worship's reasoning (p12) that a "dry bore" "could be used" for one of the requisite purposes in s4(1) "if, for example, the water table rose or moved".
In support, she submitted that allowing ground of appeal no.(1) (p6) would lead to the "absurd" result that the Act contemplated "that an unlicensed driller can operate all over the Northern Territory, drilling bores, as long as he doesn't find water, and it is only when he finds water - - - that he then has to apply for a permit."	On that basis, the Authority would effectively be able only to regulate and control "successful" bores.	The Authority's approach to administering the Act, as disclosed by Mr Van der Velde (p9), did not accord with what the Act required.
	The Court's approach


In his reasoning his Worship relied on the purpose of the Act and the need to maintain consistency in its provisions, particularly s48.	He said:-
"Section 56(1)(a) prohibits a person who is not authorised under this Act to cause, suffer or permit a bore to be drilled or constructed (amongst other things).

If Mr Norman's submission (and the Authority's interpretation) is correct then an unlicensed driller can drill a bore without committing an offence under Section 48 [which prohibits under penalty a person not licensed under s49 from drilling a bore etc] provided the bore is unsuccessful - - - In my view this is contrary to the intention of the Parliament.
I find that Section 48 prohibits an unlicensed person - - - from drilling or constructing a bore as defined and that "bore" within Section 4(1) of the Water Act means a bore whether a successful bore or not.	In my view any other interpretation would make Section 48 a nonsense.

When a bore is being drilled it is not known with any certainty whether the bore when completed is going to be used "for the purpose of intercepting, collecting, obtaining or using ground water" but the very purpose of the drilling is that it "could be used" for that purpose if there is sufficient and/or suitable water located.

I therefore find that "bore" includes a "dry bore" as even a "dry bore" could be used for the purpose of intercepting, collecting or obtaining ground water if for example the water table rose or moved.

"Can" is defined in the Shorter English Dictionary -
- - (3rd edition) to mean "to be able to; to have the power or capacity".	A bore has the capacity to be used to intercept (etc.) ground water and is also able to be used for that purpose when and if there is water to be drawn upon.

The primary wrong that Section 48 is aimed at is to stop unlicensed drillers from drilling, and then from doing the follow-up work associated therewith as well.	In "drilling" it needs to be remembered that the driller is attempting to tap into the underground water belonging to the Northern Territory.	Uncontrolled or unskilled drilling may have an adverse effect upon the quality and/or quantity of ground water available for existing and future users and therefore the legislature is regulating all attempts to tap into it.

That being so, in my view, Section 56(1)(a) likewise makes it illegal for a person (even if holding an appropriate licence under Section 49) to drill a bore (whether or not the bore turns out to be successful) unless there is a permit for that purpose issued under Section 57(1).

To hold otherwise would mean to give the word "bore", as defined in Section 4(1), a different meaning in Section 48 and 56.	There is no justification for that approach.	If the legislature intended the word to have a different meaning then they would be expected to have said so expressly in the legislation." (emphasis mine)
	Conclusion on ground of appeal no.(1)


With respect, I consider his Worship's reasoning at pp11-12 cogent and compelling, though the passage emphasized at p12 wrongly proceeds to determine the character of a bore on the basis of what might occur after it has been completed whereas the correct analysis, in the preceding paragraph, indicates that the assessment for the purpose of s56(1)(a) is to be made prior to drilling.
It is clear that s57(1) requires that a permit be granted before any s56(1)(a) "operation" is commenced.	The language of Regulation 7 of the Water Regulations and the prescribed form of permit (Form 10) are consistent with this construction.
There is no reason in my opinion why a permit under s57(1) should be limited to the drilling etc of a single bore. Though both "bore" and "operation" in ss56(1)(a) and 57(1) are, as usual in statutes, expressed in the singular form,	in general such words include the plural; see s24(b) of the Interpretation Act.	And so it is here.		Appropriate terms and conditions under s57(2) may be imposed.		So, for example, a single permit could have been granted to embrace the whole of the work contemplated by the contract.	I consider that the Authority's perceptions of the requirements of the Act and its approach to practical problems in light of those perceptions at (i)-(v) on p9 are understandable; but the perceptions are inaccurate and the approach is not in accordance with what the Act requires.
Undoubtedly, whether a bore ultimately proves "dry" or "successful" is of vital practical importance, but that distinction is not relevant to the definition of "bore" in s4(1) as used in s56(1)(a).	Whether the bore will be "dry" or not cannot be known at the time of the grant of the permit; indeed, it cannot be known until the drilling is under way or completed.	The Act requires that the assessment of the proposed works as a "bore" be made at the time of the grant of the permit under s57(1), and not later when the drilling is completed.	The Controller's sole concern, when exercising power under s57(1), is that the proposed "operation" relates to a "bore".	Section 56(1)(a) prohibits an unauthorized "operation" in respect of a "bore".		Whether the bore when drilled is found to be "dry", or not, is of no relevance to ss57(1) and 56(1).	The meaning of "bore" as defined in s4(1) is its meaning in s56(1)(a), which is not concerned with the practical outcome of the drilling.	Both a "dry bore" and a "successful bore" are bores for the purpose of s56(1)(a).
There are clearly difficulties in construing the phrase "could be used" in the definition of "bore" in	s4(1); it would be more consonant with ss57(1) and 56(1)(a) if instead the words were "is proposed to be used".
For these reasons I consider his Worship's analysis and reasoning on the issues involved in ground of appeal no.(1) are broadly correct; I reject that ground of appeal.
I turn next to ground of appeal no.(2) (p6).
	Ground of appeal no.(2): whether s56(1)(a) expressly or impliedly prohibited the contract
	General


A few general remarks first.	For the purposes of this ground of appeal the appellant accepts that the drilling work under the contract was unauthorized under s57(1) and therefore carried out in breach of s56(1)(a).	As the drilling of the 7 bores was illegal under s56(1)(a), the persons responsible (the appellant and the respondent), were exposed to the statutory penalty under s56(1).	In those circumstances, in the past, because as a matter of public policy the Courts considered that no-one should benefit from committing illegal acts, they would not enforce a cause of action arising therefrom - 'ex turpi causa non oritur actio'; and the loss lay where it fell - 'in pari delicto potior est conditio defendentis.'	More recently, as the regulation of modern life has increased by the "mass of statutes, orders and regulations governing [the citizens'] affairs", as Sachs LJ put it in Shaw v Groom [1970] 2 QB 504 at p522, Courts have focussed more closely on the need to ascertain the legislature's intent as to the effect of the statutory breach on contractual rights, taking into account the nature of the breach.	The result has been that the effect on contractual rights of non-compliance with a statute is no longer uniform; increasingly, such non-compliance by the parties has been held not to have affected their contractual rights inter se, though exposing them to the statutory penalty.		In effect, greater weight is being given to the other great principle of public
policy, that contracts voluntarily entered into shall be enforced.	Yango Pastoral Co Pty Ltd v First Chicago Australia Ltd (1978) 139 CLR 411 indicates that whether that is the consequence depends on the construction of the statute (p413, per Gibbs ACJ), perhaps on a judicial choice based on public policy (p432 per Jacobs J).		In general, Courts now lean towards upholding the bargain though it will not be enforced if non-enforcement is the only way in which the statutory objective can be achieved.	Older authorities embodying a different approach must now be treated with some caution.
When assessing the nature and quality of the breach of s56(1)(a) in this case, the perception of the Act's requirements by the Authority administering it assumes importance.	It is clear, as his Worship found, that the appellant acted in accordance with what the Authority required of him, indeed, in accordance with its instructions (see (i) on p9).	His breach of s56(1)(a) was wholly unwitting, inadvertent and morally excusable; it stemmed from the system instituted by the Authority for the administration of the Act. In those circumstances the observation of Devlin J in St. John Shipping Corporation v Joseph Rank Ltd [1957] 1 QB 267 at p289 is very apt:-
"Commercial men who have unwittingly offended against one of a multiplicity of regulations may nevertheless feel that they have not thereby forfeited all right to justice - - - "
In this case the parties clearly did not contemplate that their contract would be performed in a manner which would be illegal; that is to say, they did not contemplate that the
drilling of the bores in Exhibit P1 would not be authorized as required by s57(1).
The question remains:	what is the effect of the prohibition on the drilling in s56(1)(a), upon the contract Exhibit P1 in the performance of which that prohibited drilling was carried out?	Is it to be implied that in those circumstances the Act also prohibited the contract?	If so, the Court will not "lend its assistance to give [the contract] effect"; see Cope v Rowlands (1836) 150 ER 707 at p710, per Baron Parke.	The application of various criteria may assist in ascertaining the answer.	In St. John Shipping Corporation (supra) Devlin J took into account the purpose of the statute and the relative importance of the prohibited act to the contract.	In Yango Pastoral Co. Ltd. (supra) the High Court said that it would hold the contract void only if the policy of the Act could be achieved in no other way.
	The approach of the Local Court His Worship said:-

"It is clear that if the interpretation pressed by Ms Gearin is correct then the good faith or good intent of the parties is not material and the court will refuse to enforce the contract to the extent that it is inconsistent with Section 56 (Cotton v Central District Finance Corp. Ltd (1965) NZLR 992 at 996)."

I respectfully agree.	His Worship continued:-

"If the drilling or construction of any bores other than those permitted (by Section 57) is expressly or impliedly prohibited (by Section 56(1)) then that part of the contract is illegal and is therefore totally void (Anderson v Daniel (1924) 1 KB 138 at 149).	In that event neither of the parties can be heard to say that they did not know the law (JM Allan (Merchandising) Ltd v Cloke (1963) 2 QB 340) and no action lies by the plaintiff even if the plaintiff is innocent and it is the defendant who
has broken the law and pleads his own illegality (Bostel Bros Ltd v Hurlock (1949) 1 KB 74)."
I note that whether the first sentence accurately states the law is the point at issue in this ground of appeal.	His Worship then proceeded to restate that conclusion:-
"In cases where a party has neglected to take out a licence or permit required by statute then the courts have held that the contract is void ab initio and under it neither party can acquire rights whether there is an intention to break the law or not (Re Mahmoud and Ispahani (1921) 2 KB 716; Haddin v Le Feuvre (1969) 2 NSWR 32 at 37-8, 42).

The actual terms in which the prohibition is couched in Section 56(1), however strong, are not necessarily conclusive and must be construed in the light of the purpose and context of the particular statute concerned (Joe v Young (1964) NZLR 24; Reid Murray Developments (WA) Pty Ltd v Hall (1968) WAR 3 at 9).	It is therefore necessary, in my view, to look at the Water Act as a whole to try and ascertain the intention of parliament and what was the wrong that Section 56(1) sought to prohibit. (emphasis mine)
I agree with the approach in the words emphasized.	His Worship then considered the preamble of the Act, and several of its provisions, and continued:
"It is to be noted that wherever in the Act a permit or licence or consent might be granted for certain purposes (sections 35, 41, 45, 49, 57, 60, 63,
65(2), 67 and 74) a corresponding offence is created for failing to comply with or causing, suffering or permitting a person to contravene or fail to comply with a term or condition of the same (sections 37, 42, 46, 50, 58, 61, 64, 65(4), 68 and 76
respectively), and such a corresponding offence is usually created for causing, suffering or permitting such an action to be done unless properly authorised under the Act (Sections 40, 44, 48, 56, 59, 62,
65(1), 66 and 73).

In my view this shows that it was the intention of the parliament to prohibit any of the action falling within Sections 40, 44, 48, 56, 69, 62, 65(1), 66 and 73 unless it was expressly authorised by the granting of a corresponding permit or licence under Sections 41, 45, 49, 57, 60, 63, 65(2), 67 and 74
(respectively) and further, any terms or conditions
in the permit or authority had to be strictly complied with pursuant to Sections 42, 46, 50, 58,
61, 64, 65(4), 68 and 76 (respectively)."
I agree.	Then came the crucial part of the reasoning, viz:-

"In my view, these matters have different legal consequences.	Firstly, if certain work was prohibited under Section 56 and performed or allowed to be performed without a corresponding permit under Section 57 then the contract to do this work would  be illegal as formed and neither party could sue on the contract."(emphasis mine)

With respect, I do not consider that the subject contract was "illegal as formed" for the reason stated, or any other reason.	Ms Gearin rightly conceded that any such conclusion would be incorrect.	His Worship continued:-
"Secondly, if the work performed under Section 56  was the subject of a permit under Section 57 but a term or condition imposed by the permit was breached then the contract would not be illegal as formed but it may be illegal as performed in which case the parties may not be deprived of all remedies  depending upon whether the illegality affects the very core or essence of the contract or not (St John Shipping Corp v Joseph Rank Ltd (1957) 1 QB 267 at 284; Hayes v Cable (1961) NSWR 610 at 616).

- - -

The primary wrong that Section 48 is aimed at is to stop unlicensed drillers from drilling, and then from doing the follow-up work associated therewith as well.	In "drilling" it needs to be remembered that the driller is attempting to tap into the underground water belonging to the Northern Territory.	Uncontrolled or unskilled drilling may have an adverse effect upon the quality and/or quantity of ground water available for existing and future users and therefore the legislature is regulating all attempts to tap into it.

That being so, in my view, Section 56(1)(a) likewise makes it illegal for a person (even if holding an appropriate licence under Section 49) to drill a bore (whether or not the bore turns out to be successful) unless there is a permit for that purpose issued under Section 57." (emphasis mine)

	The appellant's submissions

Mr Norman submitted as follows.	His Worship erred in law as to the consequences on the contract of the breach of s56(1), in that he did not apply the "proper principles that relate to contracts of this sort" and "did not look at the essential character of the penalty provisions" in s56(1).	The contract was not "illegal as formed".
Section 56(1) did not either expressly or impliedly prohibit the performance of the contract.	It did not purport to expressly prohibit the contract per se.		Yango Pastoral Co. Ltd v First Chicago Australia	(supra) at 430 per Jacobs J establishes that the Court must look to the statute to ascertain if the contract per se, and not the act of drilling a bore without a permit, is expressly prohibited.
As to whether the contract was impliedly prohibited, the Court must look to the language, scope and purpose of the statute, keeping in mind the public policy considerations that lie behind this area of the law; see St John Shipping Corporation at pp288-289, Yango Pastoral Co. Ltd (supra) at pp429-430 and, in particular Devlin J's observation in St John Shipping Corporation (supra) at p289 that:
"[it is important] that the Courts should be slow to imply the statutory prohibition of contracts, and should do so only when the implication is clear".

These submissions were supported by Brownbill v Kenworth Truck Sales (NSW) Pty Ltd (1981-82) 39 ALR 191; Compass Building Society v Cervara Fifty-Seven Pty Ltd (1992)
1 VR 48; and, particularly, by Ross v Ratcliff (1988) 91 FLR 66, a case which involved a factual situation "practically identical" to this case.
In terms of what Mason J said in Yango Pastoral Co.

Ltd. (supra) at 429 there was no "fraudulent or immoral purpose" on the appellant's part.	The parties are commercial men, and the transgression of the law in this case - not obtaining the proper permit(s) under s57(1) - was minor in nature, in light of the evidence (p9) of the Authority's approach to administering the Act.
In conclusion, Mr Norman submitted that:-

"The [Act] does not set its face against any particular contract or render the performance of any contract void; the statute is only directed towards regulating with penalties where appropriate, the drilling of holes".
	The respondent's submissions


Ms Gearin submitted as follows.	His Worship had not erred in interpreting s56(1)(a) of the Act, notwithstanding that the respondent conceded that the contract could not be found to be "illegal as formed".
Section 56(1) expressly and/or impliedly prohibits the performance of the contract.
The task of this Court is first to ascertain whether the Act expressly makes the performance of the contract illegal: to ascertain this, the Court must look to the language, scope and "purpose" of the statute to "decide whether it is so fundamental [as opposed to incidental] to the performance of this contract that the mischief which the legislation intends to remedy is actually going to be enforced by this Court".
If, and only if, the Court finds that the Act does not expressly prohibit the performance of the contract, then


the Court must go on to consider whether it impliedly prohibits the performance of the contract, by applying the "indicia" in Yango Pastoral Co. Ltd. (supra) to ascertain if the contract affects "the very core or essence" of the Act.
The purpose of the Act is to "regulate who and in what circumstances ground water in the Northern Territory can be accessed", and consequently "the authorisation of the drilling of bores is central to the purpose of this legislation".	As "illegal drilling is so fundamentally related to the purpose of this statute - - - [it] is the very mischief that the Act intends to stop"; accordingly, the Act expressly and/or impliedly prohibited the performance of the contract, and therefore the contract was void and unenforceable.		Unlike the situation where a contract is unenforceable for reasons of public policy, in resolving this issue the law does not distinguish between the innocent and the guilty; it is simply a question of ascertaining if the statute prohibits the performance of the contract.
As to the pecuniary penalty provisions provided for in s56(1), the Court can only have recourse to that particular "index" if there is an "incidental breach", and "the Court has a discretion in a grey area"; that is, where the statutory intent does not operate inconsistently with the 'ex turpi causa' principle.	See Yango Pastoral Co. Ltd (supra) at pp429-30 per Mason J.	It is not legitimate to refer to that "index" if the purpose of the Act is "fundamentally breached". To depart from this interpretation would lead to "the logical
conclusion that in every statute where there is a penalty provided, any contract made contrary to that would be enforceable - - -."
Finally, Ms Gearin sought to distinguish Ross v Ratcliff (supra) on the basis of four factors.	These are dealt with in detail at pp40-42; for present purposes, it is sufficient to note that Ms Gearin submitted, inter alia, that in Ross v Ratcliff (supra) Miles CJ misinterpreted what was said in Yango Pastoral Co. Ltd. (supra).
In support, Ms Gearin relied on: St John Shipping Corporation (supra), Yango Pastoral Co Ltd (supra), Haddin v Le Feuvre [1969] 2 NSWR 32, Archbolds (Freightage) Ltd v S Spanglett Ltd.	[1961] 1 QB 374, Cornelius v Phillips [1918]
AC 199 and O'Neill v O'Connell (1946) 72 CLR 101.

	Conclusions on ground of appeal no.(2) (p6) In my opinion, his Worship erred in law as to the legal consequences of s56(1), for the following reasons.

	Whether the contract was "illegal as formed"


His Worship relied on Re Mahmoud and Ispahani (supra), Haddin v Le Feuvre (supra) at 37-8, 42, St John Shipping Corp (supra) at 284, and Hayes v Cable (supra) at p616, to support his conclusion as to the legal consequences of s56(1).	In my opinion those cases either do not support his Worship's conclusions (at p19), or are distinguishable. This was rightly conceded by Ms Gearin.	I note Ms Gearin's submission that "formed" should be deleted from his Worship's reasons (p19), and "performed" substituted.	I reject that
submission; his Worship deliberately used the word "formed" to distinguish between cases where no permit or licence issued and cases where the permit or licence issued but one of its terms or conditions was then breached.
In Re Mahmoud and Ispahani (supra) the respondent sold linseed oil to the appellant, though the appellant did not have the required licence to buy it; he induced the respondent to enter the contract by telling him he had a licence.	The appellant refused to take delivery of the oil under the contract; the respondent sought damages.	The appellant's defence was that the contract was illegal, and hence unenforceable against him, because he was unlicensed. The only question for the Court was whether or not the appellant's defence was good in law.	The Judge at instance said it was not; the Court of Appeal allowed the appeal on the basis that "the language of the [relevant subordinate legislation] is clear. It makes [the contract] illegal - - -".
In my opinion the decision in Re Mahmoud and Ispahani (supra) turned on the point that the contract was expressly prohibited in that the legislative provision made it illegal for an unlicensed person such as the appellant to buy the oil.	In the present case, and unlike the appellant in Re Mahmoud v Ispahani (supra), the appellant as a registered driller could lawfully enter into a contract to drill a bore; see Jacobs J in Yango Pastoral Co. Ltd. (supra) at p430 and cf. S. Ahmed 'Consequences of Illegality on Contracts in Contravention of Statutes', 13 U.Q.L.J 219.	In my opinion, Re
Mahmoud v Ispahani (supra) does not support the proposition that a failure to have obtained a permit under s57(1) for work performed within s56(1)(a) would make the (earlier) contract to carry out that work, "illegal as formed".
In Haddin v Le Feuvre (supra) the respondent (the plaintiff at trial) claimed from the appellant (defendant) money alleged to be due, inter alia, in accordance with the terms of a lease.	Under the lease the appellant leased to the respondent certain land and the respondent covenanted to provide the appellant with milk.	The respondent was not registered as a dairyman or a milk vendor, but through the appellant, all the milk reached the statutory Board.
The money claimed represented the difference between the amount the appellant paid to the respondent for the milk, and the amount the appellant received for it from the Board,
The appellant pleaded illegality on the basis that s26 and s27 of the Milk Act 1931-1965 provided that any dairyman who supplies, sells or delivers such milk to a person other than the Board, and every person who buys or receives it from a dairyman, is guilty of an offence.
Wallace P at pp37-38 and 42 decided the case on the basis that the respondent's cause of action was "founded on and derived solely from the results of carrying on business as dairymen - alternatively, as milk vendors."	As the statute, on its true construction, made "an absolute and unqualified prohibition against the making of the contract", his Honour found the contract void and unenforceable.
That case is factually very different from this case, where it is common ground that the appellant is a registered driller under the Act.	Unlike the plaintiff in Haddin v Le Feuvre (supra) the appellant's business was lawful and he was able legally to contract with the respondent.
Consequently, I do not accept that Haddin v Le Feuvre (supra) supports his Worship's conclusion that the contract is "illegal as formed".
Further, I do not accept that St John Shipping Corporation (supra) and Hayes v Cable (supra) support that conclusion.	These cases are authorities for the different proposition, as stated in Hayes v Cable (supra), that "if a contract is lawfully entered into but performance is effected in breach of the statute the contract is vitiated if it is the intention of the statute that it should be vitiated".	This proposition is consistent with Yango Pastoral Co. Ltd (supra), decided some 17 years later.
In my opinion, the authorities relied upon by his Worship do not support the first limb upon which he
decided the case: that is, as the appellant did not obtain a permit under s57(1) to perform the work under s56(1), the contract was "illegal as formed".
	The effect of s56(1) of the Act on a contract performed in breach thereof

Consequently, the question which must be addressed is: what are the consequences if a contract is performed in breach of s56(1) of the Act?
Before dealing with this issue, I should say that I respectfully concur in the observation of Miles CJ in Ross v Ratcliff (supra) at p67, viz:
"There is a long line, or several lines, of cases both in this country and elsewhere which bear on the question of when a Court will refuse to enforce a contract because of some illegality involved in its performance - - -[his Honour then cited from Greig and Davis 'The Law of Contract' (1987) at p1123:] "the difficulty is that the judges have provided no clear exposition of the basis for their decisions"." (emphasis mine)

I respectfully agree with the views Greig and Davis in 'The Law of Contract' (1987 ed.) at pp1117-1126:-
"The distinction between statutory illegality and common law illegality no longer serves any useful purpose, and ought to be abandoned.	If any distinction needs to be drawn it is between an express statutory declaration that a particular type of contract is illegal and agreements which are contrary to policy.	The notion of a contract which is impliedly rendered illegal by statute is one that, with some minor exceptions, is now defunct and continued reference to it serves only to confuse and cloud the issue".

However, the law must be stated by reference to the authorities.
It is common ground that the issue for determination is whether the contract, although lawful in its terms, was performed in a manner which the Act expressly or impliedly forbids: see for example Yango Pastoral Co. Ltd. (supra) at pp413 and 417 per Gibbs ACJ and St John Shipping Corporation (supra) at pp283-284.	It is also common ground that regard must be had to the language, scope and purpose of the Act to resolve whether the Act impliedly prohibits the performance of the contract: see St John Shipping Corporation	(supra) at
p286 and Yango Pastoral Co. Ltd. (supra) at pp413-414 per Gibbs ACJ and 423 per Mason J.	However, there is no common ground as to how the Court should ascertain whether the Act expressly prohibits the performance of the contract.
Mr Norman submitted that the contract was not expressly prohibited, in that the Act makes no particular reference to a contract, per se: see Yango Pastoral Co. Ltd. (supra) at pp423-424, per Mason J.
Ms Gearin submitted that the words in s56(1) "a person shall not, unless authorised by or under the Act - - -" expressly prohibits the performance of the contract.	In support she relied on the comment by Devlin J in St John Shipping Corporation (supra) at p285:
"If in considering the effect of the statute the only inquiry that you have to make is whether an act is illegal, it cannot matter for whose benefit the statute was passed; the fact that the statute makes 
the act illegal is of itself enough.	But if you are considering whether a contract not expressly prohibited by the Act is impliedly prohibited, such considerations are relevant in order to determine  the scope of the statute." (emphasis mine)

She submitted that this authority and other authorities such as Yango Pastoral Co. Ltd. (supra) and Cornelius v Phillips (supra), established that the Court must look to the purpose of the Act to establish "if the act is so fundamentally inconsistent [as opposed to incidentally inconsistent] with the purpose [of the statute], that [the] illegal act is unenforceable."	The word "act" here refers to the performance of the contract; in the present case, the drilling of a bore without a permit.
Ms Gearin further submitted that to establish whether the Act expressly prohibits the performance of the contract, the Court cannot look to the "indicia" set out in Yango Pastoral Co. Ltd. (supra); it must simply look to the purpose of the statute.	It was only if the Court found that the performance of the contract was not expressly prohibited, that it could look to the "indicia" set out in Yango Pastoral Co. Ltd. (supra), to ascertain if the Act impliedly prohibits the performance of the contract.
Ms Gearin's submissions require consideration of two issues.	The first is whether the authorities establish a dichotomy between a "fundamental" inconsistency and an "incidental" inconsistency with the purpose of the Act.	The second is whether a Court must look to the language, scope and purpose of the Act to establish whether it expressly prohibits the performance of the contract.
In my opinion, the suggested dichotomy is not supported by the authorities; in particular, it is not supported by Yango Pastoral Co. Ltd. (supra).
In my opinion, Yango Pastoral Co. Ltd. (supra) is authority for the proposition that it is a question of statutory construction as to whether the performance of a contract is prohibited by the particular statute.	This is clearly established in the judgment of Mason J (with whom Aickin J agreed) at p423 where his Honour said:-
"The principle that a contract the making of which is expressly or impliedly prohibited by statute is illegal and void is one of long standing but it has always been recognized that the principle is 
necessarily subject to any contrary intention manifested by the statute.	It is perhaps more accurate to say that the question whether a contract prohibited by statute is void is, like the associated question whether the statute prohibits the contract, a question of statutory construction
and that the principle to which I have referred does no more than enunciate the ordinary rule which will be applied when the statute itself is silent upon  the question.	Primarily, then, it is a matter of construing the statute and in construing the statute the court will have regard not only to its language, which may or may not touch upon the question, but also to the scope and purpose of the statute from which inferences may be drawn as to the legislative intention regarding the extent and the effect of the prohibition which the statute contains". (emphasis mine)

See also O'Neill v O'Connell (supra) at 132, per Williams J and Allan Rowlands Holdings Pty Ltd v Gaye (No.1) Pty Ltd, (1992) NTJ 619 at pp641-2, 648-9 and 659.
Mason J also said at p426:-

"Where, as here, a statute imposes a penalty  for contravention of an express prohibition against carrying on a business without a  licence or an authority and the business is carried on by entry into contracts, the  question is whether the statute intends merely to penalize the person who contravenes the prohibition or whether it intends to go further and prohibit contracts the making of which constitute the carrying on of the business.	In deciding this question the court will take into account the scope and purpose of the statute  and the consequences of the suggested implication with a view to ascertaining whether it would conduce to, or frustrate, the object  of the statute." (emphasis mine)

His Honour reviewed several authorities including, inter alia,

Cornelius v Phillips (supra), and said at p425:-

"These cases do no more than demonstrate that the question whether a statute prohibits contracts is always a question of construction turning on the particular provisions, the scope and purpose of the statute." (emphasis mine)
I conclude that it is not helpful to rely on authorities on Acts which are entirely different in nature to the Act in question.	Correlatively, I consider that Ross v Ratcliff (supra) provides valuable guidance in construing the Act.
In my opinion, Cornelius v Phillips (supra) is distinguishable.	The Act in that case (the Money-lenders Act 1900 U.K.), provided as follows:-
"2 - (1)	A money-lender as defined by this Act -

	shall register himself as a money-lender -

- -; and
	shall carry on the money-lending business in his registered name - - - and at his registered address - - -, and at no other address."

Section 2(3) of the Act provided that if s2 were breached then the money-lender "shall be liable on conviction under the Summary Jurisdiction Act to a fine not exceeding one hundred pounds, and in case of a second or subsequent conviction to imprisonment - - -".
The respondent was a registered money-lender under the Money-lenders Act 1900; he entered into the transaction with the appellant at an address that was not his registered address.	The House of Lords held the transaction void and unenforceable.
In my opinion, the statute in question not only required the respondent to be registered as a money-lender, but also expressly required him to contract only at his registered address.	Compliance with that requirement was a precondition to a valid contract; his capacity to contract was limited by place.	It follows that, as in Haddin v Le Feuvre



(supra), the respondent had no capacity to enter into the transaction with the appellant; that is, the contract was "illegal as formed", not "illegal as performed".
Ms Gearin also sought to rely on certain observations of Jacobs J in Yango Pastoral Co. Ltd. (supra) to support the submission that the performance of the contract would fundamentally frustrate the object of the Act.	In particular, she relied on the following passage from
his Honour's opinion at pp433-434:-

"In the present case I am unable to construe s8 of the Banking Act 1959 as itself a prohibition of the making of the contract of loan from the first-named respondent to the firs-named appellant.	The section cannot be construed to provide that a body corporate carrying on banking business without authority shall not lend money.	In this respect the case is different from Cornelius v Phillips [1918] A.C. 199, where the statute could be construed as a prohibition of the lending of money by a registered money-lender at the place where it was lent.		The difference may be illustrated by comparing the necessary ingredients of a criminal charge alleging breach.	In a statute construed as was the statute in Cornelius v Phillips the charge would be particularized and proved by proof that the loan of money was made by the registered money-lender at the place which was not his registered address.	In the case of a charge under s8 of the Banking Act the offence would not be proved by proof that the corporation had lent money on mortgage.	That single act would not prove the carrying on of banking business, even though it might be able to be proved as part of a body of evidence going to establish that a banking business was being carried on.

Therefore the contract is only unenforceable if the courts should decline to enforce it because it is associated with the illegal purpose or activity of carrying on the banking business.	This is where it is necessary to consider public policy.	What public policy of the law would be served?		In this connection it is proper, as was done in Archbolds Freightage) Ltd v S. Spanglett Ltd [1961] 1 QB 374, to have regard primarily to the scope and purpose of the statutory provision, to consider whether the legislative purpose will be fulfilled without the 
courts regarding the contract as void and unenforceable." (emphasis mine)
Ms Gearin submitted that, applying his Honour's illustration to the present case, "the very fact of the drilling of a bore without the appropriate permit puts it, in our submission, beyond question that the charge would be proved".
In my opinion, Jacobs J did not intend the illustration to be a universal test; at pp430 and 434 his Honour clearly stated what the test was - that it is a question of statutory construction of the particular statute.	The illustration was apposite for his Honour's purpose: to show the distinction between Yango Pastoral Co. Ltd. (supra) and Cornelius v Phillips (supra).
In the words last emphasized in the passage at pp433-4, Jacobs J went on to consider the "public policy" consideration he had referred to at p432.	In my opinion, his Honour was there saying that the Court must apply the usual rules of statutory construction; that is, it must consider the scope and purpose of the statute to ascertain what its legislative purpose is, and whether that purpose "will be fulfilled without the courts regarding the contract as void and unenforceable".
In my opinion, the judgment of Jacobs J does not support the distinction Ms Gearin seeks to establish.
The appellant in Yango Pastoral (supra) submitted, inter alia, that s8 of the Banking Act 1959 (C'th) expressly prohibited the performance of the contract.	To establish this, the appellant submitted that the lending of money on mortgage was central to carrying on the business of banking,
which s8 of the Banking Act 1959 expressly prohibited, without authorization.
Gibbs ACJ (as he then was) considered the appellant's submission, and went on to say at p416:
"However there is not the slightest indication in  the Act that the Parliament intended that the validity of contracts made by a body corporate carrying on business in breach of s8 should depend  on whether or not they were central to the business of banking.	Such a test would in any event be vague and unsatisfactory." (emphasis mine).

See also Mason J at pp423-424.

I respectfully agree with his Honour's approach.

As a result I reject Ms Gearin's submission that the authorities establish a dichotomy between the significance of fundamental and incidental inconsistency with the purpose on the Act.
The second issue is whether the Court must look to the language, scope and purpose of the Act to ascertain if it expressly prohibits the performance of the contract.
I have already noted the submission of the appellant in Yango Pastoral Co. Ltd.(supra) Mason J considered this argument and went on to say, at p424:-
"Although this argument provides support for saying that the lending of money on mortgage falls within the prohibition, it does not in my view establish that the prohibition is express rather than implied. The prohibition against the making of contracts, if there be one, can only arise by way of necessary inference, there being no reference at all in the provision of the section to contracts as such" (emphasis mine)

Clearly, their Honours simply looked to the language of the particular section to ascertain if the statute expressly prohibited the performance of the contracts.
Gibbs ACJ also looked to the language of the section to ascertain if it expressly prohibited the performance of the contract. His Honour said at p413:-
"Clearly s8 does not render it unlawful to borrow or lend money or to give and take a mortgage, supported by guarantees, to secure its payment.	The contract sued upon was therefore not to do anything which s8 forbids." (emphasis mine)

His Honour then went on to consider whether the statute impliedly prohibited the contract.
Murphy J at p435 also implicitly supports this approach; his Honour considered s8 of the Banking Act 1959 (Cth) and said: "It does not expressly invalidate each transaction- - -"
In my opinion, Yango Pastoral Co. Ltd. (supra) shows that the Court must consider the language of the statute alone, in ascertaining if the statute expressly forbids the contract or performance of the contract: see also Allan Rowlands Holdings Pty Ltd v Gaye (No.1) Pty Ltd (supra) at pp642 and 659.	If the Court does not find that the statute expressly forbids the performance of the contract, and since the contract as formed is not expressly prohibited in this case, then and only then must the Court go on to consider the language, scope and purposes of the statute (that is, the "indicia" as set out in Yango Pastoral Co. Ltd. (supra)) to ascertain the extent and the effect of any implied prohibition in the Act; see Yango Pastoral Co. Ltd. (supra) at p423 per Mason J.	In performing this task, the Court must keep in mind the observations of Devlin J in St John Shipping Corporation (supra) at p287:
"The statute is to be construed in the ordinary way; one must have regard to all relevant considerations and no single consideration, however important, is conclusive" (emphasis mine)
Yango Pastoral Co. Ltd. (supra) sets out several "indicia" to be looked at, to ascertain whether the statute impliedly prohibits the performance of the contract.	Those "indicia" are not exhaustive; however they assist in resolving the issues before the Court.
Gibbs ACJ at pp413-416 considered the following

indicia:
 

	whether it was the sole object, or one of several objects, of the statute to protect the public;
	the consequences of the Court finding the contract void and unenforceable: for example, would it cause "grave inconvenience and injury to innocent members of the public without furthering the object of the statute";
	the language of the provision; and


	whether the statute provides a pecuniary penalty provision.

See in particular p415; and also per Mason J at pp426, 429- 430.
Ms Gearin submitted, in essence, that this was not a case where the Act was enacted for the protection of a class of persons of which the parties to the transaction were members.	The statute was enacted to "regulate who and in what circumstances ground water in the Northern Territory can be accessed".
She submitted that, if this Court enforced the agreement between the appellant and respondent, it would be permitting what the statute prohibits, because that agreement is fundamentally inconsistent with the statutory requirement. That is, the Court was being asked to enforce an illegal contract, and to do so would reduce the Act to an "absurdity".
Mr Norman submitted, in essence, that having regard to the language, scope and purpose of the statute, keeping in mind the public policy considerations (set out at p15), in particular that "the Courts should be slow to imply the statutory prohibition of contracts", and given that the transgression in this case was "minor" (see p21), and that the respondent has obtained "an unwarranted windfall", the Court should conclude that:-
"- - - the statute does not set its face against any particular contract or render the performance of any contract void; the statute is only directed towards regulating with penalties where appropriate, the drilling of holes" (see p15).

I accept Ms Gearin's submission that neither party is a person who is one of a group for whose protection the Act is intended.
It is common ground between the parties that "neither party intended to commit any illegal act".
Consequently, I accept that there was no "fraudulent or immoral purpose" on the appellant's part; see Yango Pastoral Co. Ltd. (supra) at p429, per Mason J.	I note that in fact, pursuant to s57(1) of the Act, Reg 7 of the Water Regulations and Form 9, the respondent bore the statutory obligation to apply for the permits.
In my opinion, it is also relevant to keep in mind that the transgression was "minor", in light of the evidence Mr Van der Velde gave before his Worship; the appellant was following the settled administrative practice of the responsible Authority.
The penalty in s56(1) is also one of the "indicia" that must be taken into account.
Ms Gearin submitted that the Court can only	have regard to that "index" if there is an "incidental breach" and "where the Court has a discretion in a grey area" as in Yango Pastoral Co. Ltd. (supra) at p429; that is, where the statutory intent does not operate inconsistently with the principle of 'ex turpi causa'.
I have already rejected the concept that there is a relevant dichotomy between fundamental and incidental breach (see pp29-34). However, I must also consider the principle of 'ex turpi causa' in relation to the Act; does it prevent the appellant enforcing the contract?
In my opinion, the purpose of licensing bores under the Act is to regulate and thus conserve the use and consumption of subsurface water.	This purpose is not inconsistent with the application of the principle 'ex turpi causa'.	Severe penalties are provided under s56(1) for a breach by "a person" who does not obtain the permit.
Ms Gearin submitted that the severity of those penalties supports the argument that "the legislature intended it to be a serious matter".	I accept that the penalties show that breach is a serious matter; however it may equally be
said that the legislature thereby intended that the penalty provided should be the only sanction.
Ms Gearin also submitted that if this Court had regard to the fact that the Act provided a pecuniary penalty as a factor in favour of enforcing the contract, to adopt the comments of Mason J at p429 in Yango Pastoral Co. Ltd. (supra) would lead to the absurd conclusion that "every statute where there is a penalty provided, - - - any contract made contrary to that would be enforceable".
I do not accept this submission.	The short answer is that as alluded to earlier (see p35), no single consideration, however important, is conclusive: see also Yango Pastoral Co. Ltd. (supra) at p426.	Mason J's observation at p429 that:
"There is much to be said for the view that once a statutory penalty has been provided for an offence the rule of the common law [relieving against the contractual obligation to pay money] in determining the legal consequences of commission of the offence is thereby diminished - - - and that it would be a curious thing if the offender is to be punished twice, civilly as criminally"; (emphasis mine)

must be understood in this light.	See also his Honour's later comment at p429:
"It may be that the true basis of the principle ['ex turpi causa'] is that the Court will refuse to enforce a transaction with a fraudulent or immoral purpose

- - -

On this basis the common law principle of ex turpi causa can be given an operation consistent with, though subordinate to, the statutory intention
- - -".	(emphasis mine)
In my opinion, the 'ex turpi causa' principle can be given an operation consistent with the intent of the Act, and
the pecuniary penalty provided in s56(1) is one of the "indicia" that must be given some weight in ascertaining the legislature's intent.
The observations of Sangster J in John S. Chappell Pty Ltd v D K Pett Pty Ltd [1971] 1 SASR 188 at 197:
"In considering implied prohibitions a Court ought to be very slow to hold that a statute intends to interfere with the rights and remedies given by the ordinary law of contract"

must also be kept in mind.	See also St John Shipping Corporation (supra) at 289;
Mr Norman submitted that this case was factually almost identical with Ross v Ratcliff (supra), and consequently that decision is highly persuasive.	He submitted that there were only minor distinctions; for example, there the appeal was by way of rehearing whereas here it is restricted to a question of law; and s112 of the Water Act 1912 (NSW), similar in substance to s56 of the Act, refers to a 'licence' rather than a 'permit'.
Ms Gearin submitted that Ross v Ratcliff (supra) is distinguishable for four reasons.
The first was the basis upon which the defendant had argued that case.	Miles CJ said at p66:
"It was alleged on behalf of the defendant that it was an implied term of the contract that it be performed by the plaintiff in a lawful manner and the contract was performed by the plaintiff in an unlawful manner - - -".
She submitted that in this case the respondent did not found his defence of illegality on the contract, but rather on the basis that the Court should not enforce a contract which is contrary to the Act.
I do not accept that the different basis adequately distinguishes Ross v Ratcliff (supra).	In my opinion, it is trite that it is implied in every contract that it must be performed legally.	The issue Miles CJ had to determine in that case was whether the statute impliedly prohibited the performance of the contract.	This is the same question which has to be resolved in this case.
The second point Ms Gearin sought to rely on were the comments of Miles CJ at p67, viz:-
"There is now a reluctance to find a contract illegal and unenforceable by reason of a statutory provision which makes the particular acts which constitute the performance of the contract the subject of a penalty".

His Honour then referred to the observations of Sangster J in John S Chappell Pty Ltd v D K Pett Pty Ltd (supra) at 197 (see p39) in support.
Ms Gearin submitted that if the issue involved in this case was whether the Act impliedly prohibited the performance of the contract, that would be an appropriate factor to keep in mind.	However, in this case the prohibition was express.	Therefore, as Miles CJ clearly utilised this factor in reasoning to the decision, the case is distinguishable.
I do not accept this submission.	As previously stated, I do not accept that there is an express prohibition.
The third point that Ms Gearin sought to rely on to distinguish Ross v Ratcliff (supra) was that Miles CJ misconstrued the comments of Mason J in Yango Pastoral Co.
Ltd. (supra) at pp429-43; she submitted that the principle of
'ex turpi causa' can only be excluded from controlling the outcome when "you form the view that [it] can be given an operation consistent with, though subordinate to, the statutory intention"; and in this case, that could not be done.
For the reasons I have already given, I do not accept that carrying out the statutory intention of the Act is inconsistent with operation being given to the 'ex turpi causa' principle.	In my opinion, with respect, Miles CJ did not misconstrue Yango Pastoral Co. Ltd. (supra); his Honour rightly took into account the fact that s112 of the Water Act (NSW) provided a statutory penalty, a matter which on the facts of that case "diminished" the legal consequences flowing from the application of 'ex turpi causa'.
The fourth matter Ms Gearin sought to rely on were Miles CJ's remarks at pp68-69 that:
"There was no fraudulent or immoral purpose on [the plaintiff's/respondent's ] part within the terms of the Yango Pastoral case."
It was submitted that this "appears to be the basis for his Honour's decision" and involved a misinterpretation of Yango Pastoral Co. Ltd. (supra).
I agree that the above finding forms part of

his Honour's reasons for decision, though not the sole reason. His Honour set out several factors that he bore in mind: for example, the Court's reluctance to find a contract illegal, the fact that a statutory penalty is provided in s112 of the Water Act (NSW), as well as the fact that the plaintiff/respondent had no fraudulent or immoral purpose.
In any event, in my opinion, the finding does not involve a misreading of Yango Pastoral Co. Ltd. (supra).	I respectfully agree with Mason J at p429 that the true basis of 'ex turpi causa' may be "that the court will refuse to enforce a transaction with a fraudulent or immoral purpose"; on that basis, scope was left for its operation "consistent with though subordinate to, the statutory intention" disclosed by the Act.
In conclusion, I do not accept that Ross v Ratcliff (supra) is distinguishable.	I consider it is a highly persuasive decision, and supports the conclusion that the legal consequence of s56(1) of the Act is that the appellant, like the respondent, is subject to a statutory penalty.	It does not, on the facts of this case, render the contract between them unenforceable.
In my opinion, having regard to all the proper indicia, the appellant is able to enforce the contract against the respondent in this case as their contract is not rendered void or unenforceable, either expressly or impliedly, by the Act.
On this basis, it is unnecessary to determine the third ground of appeal.	However, in my opinion, the appellant could have called evidence, available at trial, to raise the issues of unjust enrichment and/or restitution.	I also observe that Water Board v Moustakas (1988) 77 ALR 193 at 196 would have presented a barrier to the appellant unless he could establish that it was "expedient and in the interests of justice to entertain the [issues of unjust enrichment and/or
restitution]".	These issues were not fully addressed in the appeal by the respondent; it is not appropriate that I embark upon a consideration of them.
Orders

Pursuant to s19(6) of the Local Court Act, this Court has a wide discretion to "make such order as it thinks fit - - -".	That order "may be enforced as an order of the Supreme Court"; see (s19(7)).
As the appellant and respondent agreed that there were no issues of fact in dispute, having regard to
his Worship's findings of fact (set out at pp2-6) I proceed to apply the law as I have stated it to those facts as found.
The applicant seeks "the sum of $20,595.00 being the contract sum found outstanding" (pp2-3) and "that the respondent do pay the plaintiff's costs of the original proceeding and of this appeal".
His Worship found that the plaintiff would have been entitled to $22,315.00 pursuant to the contract.	I have found that s56(1) does not render the performance of the contract void and unenforceable.	Taking into account the sum of
$1720.00 awarded to the plaintiff by the Local Court, this leaves the amount of ($22,315.00 - $1720.00 =) $20,595.00 outstanding under the contract, and owed by the respondent to the appellant.
The appeal is allowed.	There will be judgment for the appellant.	I order that the respondent pay the appellant the sum of $20,595.00 and its costs both here and below.


