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ORDER OF THE COURT


Applicant have leave to appeal. Appeal dismissed.
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IN THE COURT OF CRIMINAL APPEAL IN THE NORTHERN TERRITORY
OF  AUSTRALIA No. CA 4 of 1988
BETWEEN:


THOMPSON DRIVER


Appellant






THE QUEEN


Respondent



CORAM:	ASCHE C.J., NADER and MARTIN JJ.


REASONS FOR JUDGMENT
(Delivered the 9th day of March 1989)


Asche C.J.:


The appellant pleaded guilty before Rice J. on 16 February 1988 to two counts that:

	On 9 October 1987 he unlawfully entered a dwelling house with intent to commit the crime of stealing.
	On 9 October 1987 he unlawfully assaulted a female with intent to have carnal knowledge of her and thereby had carnal knowledge of her.


On 18 February 1988 Rice J. sentenced the appellant to 2 years imprisonment on the first count and 5 years imprisonment on the second count, the first count to be concurrent with the second.	His Honour then proceeded to make those sentences cumulative on an earlier sentence handed down by another Judge on 19 November 1987.	That sentence was for an offence of assault with intent to have carnal knowledge.which offence occurred on·14·March 1987.
The appellant had pleaded not	guilty, but was found guilty by a jury on 18 November 1987.

He had then, on 19 November 1987, been sentenced by the trial Judge, who was also asked to deal with the appellant's consequential breach of an earlier recognizance. The trial Judge ordered that for breach of the recognisance he serve the balance of a sentence imposed but suspended in
part by Rice J. on 13 June 1986, that being 3 years
11 months, and imposed a cumulative sentence of 4, years on
the charge of assault with intent to have carnal knowledge and fixed a non-parole period for the cumulative sentences of 4½ years. The result was a total sentence of 8 years 5 months.
By the time the appellant came before Rice J. for the present offences he had served 3 months; so that His Honour was dealing with a situation where the appellant had
8 years 2 months of the earlier sentence to serve.


His Honour's sentences increased that period to 13 years 2 months and pursuant to s.4A(3) and (4) of the Parole of Prisoners Act His Honour fixed a new non-parole period of 5 years and 3 months thus increasing the original non-parole period.

S.4A(ll of the Parole of Prisoners Act must be read with s.4(1) of that Act.	s.4(1) reads:

"4.	COURT TO FIX NON-PAROLE PERIOD
(1-) - --Where a court sentences an offender- to a term of imprisonment of 12 months or longer, or to terms of imprisonment that aggregate 12 months or longer, it shall specify a lesser term of imprisonment during which the offender so sentenced is not eligible to be released  on parole in pursuance of this Act.•

S•4A(1l reads:

"4A. FIXING OF NON-PAROLE PERIOD WHERE PERSON SERVING A PREVIOUS SENTENCE
	Where an offender who is serving a term of imprisonment (in this section called 'the previous term') is sentenced to a further term of imprisonment for an offence (in this section called 'the further term'), section 4 applies as if the court by which the further term was imposed had sentenced the offender to a term of imprisonment equal to the aggregate of the remaining period to be served of the previous term and the further term."

His Honour was of the view that the woraing of s.4A(l) meant that a further term of imprisonment within the meaning of that sub-section coula only be cumulative because of the expression "equal to the aggregate of the remaining period to be served of the previous term and the further term".

In his view the use of the wora "aggregate" meant that a full further term had to be added to the "remaining period" of the previous term.	See page 28 of the Appeal Book, where after discussion between His Honour and Counsel, as to the meaning of s.4A, Counsel for the appellant said

"As I understand it what your Honour is saying is that as far as the head sentence is concerned your Honour has no power to order any part of it to be served concurrently with a sentence already being under" - (Counsel did not complete the sentence).


To that observation His Honour replied "That's right".


In my view and with respect to His Honour s.4A(l) need not be so narrowly construed.	The expression "term of imprisonment equal to the aggregate of the remaining period to be served of the previous term ana the further term" means in my view that what is aggregated is the remaining period to be served of the previous term ana the remaining period to be served of the further term.	The expression "remaining period to be served" governs both "the previous term" and "the further term".	The expression "remaining
perioa" can then, in my view, be construea to mean such of the further term as is not made concurrent with the previous term; that is, the remainder, or what is left over.

So applied the section allows for the broad scope of the Court's sentencing discretion to fix a fair and just sentence having regard to what the offender must serve for the previous term and how much more he must then serve.	The section goes on to direct the Court that the earlier
non-parole period is revoked by the imposition of the further term and that a minimum term of imprisonment fixea at the time of the imposition of the further term shall not be such as to render the offender eligible to be released on parole earlier than would have been the case if the further term had not been imposed.	(See subsections (3) and (4) of s.4A).

The duty of the Judge imposing the further term therefore is twofold

(al	to impose such term for the further offence as would be just.	In doing that he may make the further term fully cumulative or concurrent in whole or in part according to the circumstances as he sees them.

(b)	having imposed the further term he must then, fix a non-parole period which would not render the


offender eligible to be released on parole earlier than would have been the case if the further term had not been imposed.

The opposite interpretation of s.4A{l) could lead to rather strange results.	For instance, a series of further offences, for which sentences appropriate to each specific offence were imposed, might result in a very heavy ultimate sentence if each sentence had to be cumulative en the others.	The sentences, reasonable in themselves, might become unreasonable and unjust as a whole because, on this interpretation, the totality principle could not be invoked. Yet the concept of totality is one which the High Court in Mill v The Queen {1988) 63 ALJR 117 at 118 has referred to as a "recognised principle of sentencing".	Renee the narrow interpretation would unduly restrict the power of the sentencing judge to reach a sentence fair and proper in all the circumstances.

In Holmes v Bradfield RDC {1949) 2 Kings Bench 1 at 7, Finnemore J. said:

"The mere fact that the results of a statute may be unjust or absurd does not entitle this court to refuse to give it effect, but, if there are two different interpretations of the words in an Act, the court will adopt that which is just, reasonable and sensible rather than that which is none of those things."





Applying that principle it seems to me that the appropriate interpretation is the interpretation I have put forward.

In my view s.4A(l) is no more than a compendious way of allowing the Judge to calculate the total period available for parole after he has fixed on the further term for the offences before him.	That period is the remainder of the previous term plus the remainder of the further term
i.e. that part which is not concurrent and is truly cumulative of the further term.

In this sense s.4A(l) does not and cannot effect the dominant Act which is the Code, and in particular s.405(3) of the Code which reads:-


"(3)	When a person who is convicted of an offence is undergoing, or has been sentenced to undergo, for any offence a sentence involving deprivation of liberty, the punishment to be inflicted upon him for the first-mentioned offence may be ordered to take effect on the expiration of the deprivation of liberty for the last mentioned offence or any earlier day."


It was plainly not contemplated by the legislature that s.4A(l) of the Parole of Prisoners Act would conflict with s.405(3) of the Code.	The Parole of Prisoners Act can only be subsidiary to the broad scope of the Code.





It is noteworthy that s.4A is, by its terms, confined to enlarging or assisting in the operation of s.4 and is part of that overall scheme of fixing minimum terms of imprisonment; rather than a broad directive overriding express provisions of the Code.

However, although in my view, and with respect, His Honour was in error in the view he took as to s.4A(ll of the Parole of Prisoners Act that error did not affect the sentences because His Honour ultimately did not find it necessary to apply that subsection.	His Honour was persuaded that in any event sentences cumulative to the previous term were called for.

At page 28 of the Appeal Book His Honour says:


"Even on sentencing principles, forget about the Act" - (and His Honour is there speaking about the Parole of Prisoners Act) - "I would say that I would be failing in my duty if I didn't make this particular sentence cumulative upon what remainded of the first sentence I imposed, disregarding the one on 19 November 1987."


Ultimately therefore it cannot be demonstrated that His Honour made any error in law in the sentencing exercise he undertook.

In sentencing the appellant His Honour pointed out that he had imposed a most lenient sentence; and indeed I would agree, since the appellant had a prior conviction in
1986 for manslaughter for which he had been sentenced to
5 years imprisonment and released on a bond after 1 year and subsequently been twice in breach of that bona.

Under s.411(4) of the Code this Court has the power of its own motion, to substitute a higher sentence, and there is much to be said for that course in this case.	The rape committed by the appellant involved his invading the privacy of a private home, entering a bedroom and forcing himself on a sleeping woman and continuing to do so when she woke up and resisted him. Furthermore the offence was committed while the appellant was on bail awaiting trial for another offence of sexual assault for which he was later found guilty.	Normally I think this Court in those circumstances would have increased the sentence for rape, although no doubt making part of that increased sentence concurrent with the previous sentence.

I would not, however propose this course in this case for the following reasons:-

	The Crown specifically does not apply that the sentence be increased, although Mr Pauling QC submits that the Court might well increase the sentence of its own volition.


	Although very much on the light side, the further terms, when considered as cumulative

with the earlier term, operate to impose a total effective head sentence of 13 years
2 months; a situation which could not overall be said to be excessively lenient.

(cl	The appeal has been treated as something of a test case because of the doubts as to the operation of s.4A of the Parole of Prisoners Act and it may be unfair to the appellant in those circumstances to increase his sentence.

Nevertheless it should be made abundantly clear that it would be highly unlikely that a person with the record of the appellant, committing offences like these, in the circumstances in which they occurred would be sentenced to a term as short as 5 years for rape.

In the course of argument the Bench queried how and to what extent the learned trial Judge was entitled to take into account the conviction of 19 November 1987.	That conviction related to an offence committed on 14 March 1987; whereas the offences for which he appeared before Rice J. were committed on 9 October 1987 but before he had been convicted and sentenced for the earlier offence.

On the authority of Rainbird v Samuels (1972) 4 SASR 187 a Court, in passing sentence for an offence cannot take into account a conviction recorded after the date of
the offence for which the Court is dealing.	That case has been criticised by Cox J. a member of the Full Court in
R v Mcinerney (1986) 42 SASR 111, ana I do not take the other members of that Court as disagreeing with him.
King C.J. said at page 111-112:



"I	agree for the reasons given by "Cox J. that there is no rule of law which precludes a sentencing court from taking into account, in an appropriate way, and for appropriate purposes, offences in respect of which there has been a conviction between the time of the offence for which sentence is being imposed, and the time of sentence, whether those offences have been committed before or after the current offence."

And at page 113 the learned Chief Justice says:

"The cardinal rule is that while good  character may operate to reduce the sentence which the facts of the crime would otherwise attract, bad character cannot increase it.	A person is not to be punished or punished again for crimes other than the crime for which sentence is being passed.	Offences committed prior to sentence for the offence under consideration may affect the sentence in two ways. They may diminish or abrogate any leniency by reason of good character.	They may, moreover, lead to a greater sentence than would otherwise be imposed, although within the proper limits indicated by the facts of the immediate crime, for the purpose of personal deterrence; the prisoner's record may indicate that greater punishment is needed to protect the public by deterring him from further crime.	Where the other offences have been committed before the commission of the immediate offence their relevance is clear in the generality of cases.	The offender has committed the offence, not as a first offender but as a person whose character is affected by previous offending.	He must be sentenced against the background of his record:	Director of Public Prosecutions v Ottewell (1968) 52 C.A.R. 679 at 681.	The effect of the prior offences is more cogent if they have been the subject of conviction before the immediate offence. In such cases the offender has committed the immediate offence notwithstanding the f0rmal
judgment and condemnation of the law in respect of the earlier offences and notwithstandinq the warning as to the future which the conviction experience implies.

Where the other offences have been committed after the immediate offence, they are relevant only in special circumstances.	The offender has not committed the immediate offence with his character already affected by the offences nor after the experience of conviction.	In circumstances, however, in which the offender might otherwise have been given credit for having lived a law abiding life in the period between crime and sentence, it is relevant that he has not so lived but has committed an offence or offences in that period.
In some circumstances the nature of the subsequent offences may be such as to suggest that a greater degree of personal deterrence than would otherwise have been contemplated is required.	It seems to me that the circumstances in which offences subsequent to the commission of the offence for which sentence is being passed are relevant to the sentence, are more restricted than those in which prior offences are relevant.	No doubt that is what Wells J. meant by his reference to 'special circumstances' in McAllister's case (1982) 30 SASR at 493."


His Honour Cox J. said this at page 121:


"Looking no further than the authorities that I have so far discussed, the general principle is clear.	The sentencing court will look at all relevant aspects of a defendant's behaviour up to the time when he is sentenced.	That has evidently been the practice in England for at least 200 years and, (special statutory provisions apart), no-one in Australia appears to have doubted its soundness until Rainbird v Samuels.	That case, as I have attempted to show, was based upon a misunderstanding of Wilson (1956) VLR 199 and Phillips (1962) VLR 55.	Mr Braithwaite submitted that there is a principle of fairness involved to which Rainbird v Samuels gave expression, but he was unable to explain what principle or line of reasoning could support the exclusion of this single aspect of a defendant's antecedents."


At pp. 123-4 His Honour Cox J. said:
"As	I have said, there can be no question of paying regard to subsequent convictions if they are not relevant.	However, it is not uncommon for an defendant to be tried and convicted a considerable time, sometimes years, after the offence.	If it is relevant - as it is - that the defendant has led an exemplary life in the meantime, it must also be relevant to show that he continued in the interval to live in a lawless way.	In other words, the sentencing judge may have regard, within the limits of practicability, to all of the defendant's behaviour favourable or unfavourable prior to sentence.	Archbold states the principle t.hus:

' The court may consider the acts of the defendant subsequent to the trial and up to the date of sentence.'	(42nd Ed. par. 4-472)

and cites Withers (1789) 3 TR 428 as the authority. This accords with the common sense of the matter, as it seems to me, and also, I suspect, with the practice of many judges, particularly with respect to subsequent convictions for prior offences.	To ignore relevant subsequent convictions would be, as the Victorian judges said, artificial and unmeritorious and in some cases it could lead to quite absurd results.	There is no reason why the courts should voluntarily accept an arbitrary restraint of this kind which really relates to a matter or practice, and we were not referred to any South Australian statute on the subject.	I think that Rainbird v Samuels should be regarded as having been overruled on this point.
That is not to say, of course, that such convictions will necessarily be taken into account in the same way as previous convictions.	Whether the offences were committed before or after the offence for which the defendant is being sentenced may make a difference in some cases.		The fact that it was not a first or isolated offence, that the defendant's recent history shows a procession from one offence to another, may well be important, but the conviction itself adds a significant dimension. A conviction is a formal and solemn act marking the Court's and society's disapproval of a defendant's wrong doing, so that a prior offence may not assume quite the same significance as a prior offence coupled (by the time the instant offence is committed) with a prior conviction.	So far as subsequent offences are concerned, they cannot justify the Court in imposing a higher sentence than the instant offence intrinsically merits, but they might well lead the Court to conclude that any leniency to the defendant would be misplaced.	As always, of course, it will depend upon the circumstances of the particular case."





In my view those observations should be applied by sentencing Judges and Magistrates.



I do not however disagree with the way in which His Honour in the exercise of his discretion dealt with the situation before him by disregarding the conviction of November 1987 as a prior conviction but taking it into account in assessing the minimum sentence he was bound to impose under the Parole of Prisoners Act.	It may however be
that in view of Mcinerney's case he could have gone further than that. 	_


In the result the appellant has not shown that the learned trial Judge erred in law or in the exercise of his discretion, and, in particular,· the-appellant has certainly not demonstrated that the sentence was excessive.	I would grant leave to appeal, although the question of the interpretation of s.4A of the Parole of Prisoners Act, - which could really have been the only matter of substance in the application - was not strictly before this Court, since His Honour, though he discussed the subsection, did not apply it to the facts before him; and the interpretation of s.4A(l) I have adopted was one conceded by the Crown in this appeal.

The matter was, however, canvassed before us by both sides, and this Court has ruled on it as a matter of





convenience to Judges and Magistrates in the future.	For that reason, although I would grant the leave sought, r would dismiss the appeal.




NADER J:	I agree with the orders proposed by the learned Chief Justice and with His Honour's reasons.	I would add only this qualification:	It is not, in my opinion, possible to say with complete confidence that His Honour did not allow a wrong construction of s.4A of the Parole of Prisoners Act to influence the sentence he passed but, admitting that possibility, I have considered the sentence as if His Honour's discretion had miscarried.

Upon consideration of the facts of the case and such mitigating-factors as there were, I would impose, if I were sentencing the prisoner again, a sentence of 7 years imprisonment for count 2 and  2 years imprisonment for count l; the circumstances of the sexual assault were most serious indeed.	However, I may well have made part of the aggregate of 7 years imprisonment concurrent with the 8 years and 2 months, being the unexpired portion of the term of 8 years and 5 months imposed on 19 November 1987.

The Crown itself has not appealed and nor, as I understand it, does the Crown ask the Court to increase the effective sentence, and I think in the circumstances it would not be proper or just to increase the applicant's
sentence, even it if were only a nominal increase. Therefore I would allow the present sentence to stand.




MARTIN J: 


The applicant was sentenced to imprisonment on two counts, for unlawful entry 2 years and for rape, five years. Those sentences were ordered to be served concurrently.


At the time he was sentenced he was serving a term of imprisonment which had 8 years 2 months to run.	As it stands the total period of imprisonment amounts to 13 years
	months.



Applying, s.4A(l) of the Parole of Prisoners Act to these circumstances the learned sentencing Judge then proceeded to fix a new non-parole period of 5 years and
	months.	The non-parole period in respect of the previous term had 4 years 3 months to run.


His Honour did not refer to s.405(3) of the Criminal Code which, inter alia, enabled him to order that the term of imprisonment fixed by him take effect at a time prior to the expiry of the term alreacy being served by the applicant, and thus did not apparently consider utilizing that power.
The term of imprisonment for rape was very lenient, as His Honour said in his remarks on sentence, and as the applicant's counsel quite properly concedes.


I consider it can be reasonably inferred that that lenient sentence is explicable on the ground that His Honour, not applying s.405(3) of the Code, thought that to have fixed a higher appropriate sentence, when coupled with the balance of the term of imprisonment then being served, would have been unjust to the applicant.	There can be no doubt that, as well, His Honour gave the applicant's mitigating circumstances full weight, as his remarks show.

The applicant says that His Honour erred in holding that s.4A(l) of the Parole of Prisoners Act required him to accumulate the balance of the previous term with the term then imposed to arrive at a "head sentence".		I agree that that subsection does not have that effect.	It only requires that the balance of the previous term be aggregated with the term of imprisonment then imposed for the purpose of fixing a non-parole period.	The previous term being served remains to be served by operation of the sentence giving effect to it, not by any operation of s.4A(l).	In my opinion, for the purposes of parole, the further term of imprisonment to be served is that term which remains to be served after the expiry of the previous term.	That is, if the sentence being imposed was for 8 years but it was ordered to take effect, under s.405(3) of the Code, from 3 years prior to the expiry
of the previous term, then 5 years would be added to the unexpired portion of the previous term for the purpose of fixing the period during which the prisoner is not eligib]e to be released on parole.

It is not clear that His Honour erred in that way, but I think that the applicant should have the benefit of any doubt and what should be done is now for this Court.
The applicant says that as a result of that error the overall term of imprisonment of 13 years 2 months and the non-parole period based upon it are unjust and that this Court should reduce them.

Now I have already indicated that the sentence of 5 years for rape was lenient.	The Crown does not appeal but it is open to this Court to increase the sentence if it grants leave to appeal (s.411(4) Criminal Code).

On 14 March 1987 the applicant committed offences of assault with intent to have carnal knowledge.	The sentence for rape, the subject of these proceedings, arose from his offence on 9 October 1987.	The offence of
14 March 1987 was dealt with on 19 November 1987, and that of 9 October 1987 on 16 February 1988.

His Honour said that he must disregard the conviction on 19 November 1987 when sentencing on the matter, the subject of these proceedings.	It is true that





at the time he committea the offence on 9 October 1987 he had not been sentenced in respect of the offence committed on 14 March 1987, but I do not think His Honour was obliged to altogether disregard that prior offence and conviction. (R v Mcinerney (1986) 42 SASR 111).	It is not necessary to examine that issue further, since there is nothing before this Court which requires a considerea decision on the point, but with respect, that authority is persuasive.

In any event the sentence of 5 years for rape is not of itself the subject of attack.	It is the total of
13 years 2 months which is said to be manifestly excessive. His Honour was conscious of the total period of the unexpired previous term and the one he fixed, and effectively remarked that he fixed the non-parole period, which he said was an extreme exercise in leniency, bearing that in mind.

Although His Honour may have proceeded upon a mistaken view of the effect of s.4A(l) of the Parole of Prisoners Act, I do not consider that on any principle of sentencing the sentence of 5 years for rape when combined with the previous term results in injustice to the applicant.	Nor do I consider the non-parole period fixed is excessive.

Since this matter raises issues of general public importance I would grant leave to appeal and dismiss the appeal.





It would be open to this Court to consider increasing the sentence of rape to a more appropriate level with an order that it take effect from a date prior to the expiry of the previous term.	To do so would cure what may well appear as an anomaly in the range of sentences for rape, but to do so on that ground alone would not be right.

