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               In Parob Pty Ltd v Pipeline Properties Pty Ltd (unrep. 8/11/88 of p. 8) Maurice J. referred to the "chorus of judicial protest about the ambiguities and uncertainties attending so many aspects of this (the Workmans Lien Act)
legislation".	In Advanced Civil Engineering Pty Ltd v Wyara Pty Ltd (1986) 1 NTJ 715 at 756-7 I ventured the observation that the initial praiseworthy objects of the
Act, namely to protect workers and small contractors against exploitation, were no longer being achieved.	I remain of the view that this Act has long outlived its usefulness.	It is unnecessary to repeat the arguments.	Nevertheless, while


the Act remains on the Statute Book, the courts must interpret it as best they can.


The present case has nothing to do with exploitation of the economically weak by the economically strong.	It is simply a resort to the provisions of the Act by a company, Pipeline Properties Pty Ltd ("Pipeline".), which alleges that it is owed money by another company, Universal Waldeck Ltd ("Waldeck"), for work done pursuant to a contract between them on the land of a third company, Leichhardt Development Company Pty Ltd ("Leichhardt").	It is alleged (and at least for the pu_!:pos_E'l_ -- of these proceedings not disputed) that the work was done by Pipeline for Waldeck on land owned by Leichhardt with the assent, express or implied, of Leichhardt.	What is disputed is whether any amounts are owed by Waldeck to Pipeline.
Pipeline claims that amounts are owing and has taken proceedings in the Supreme Court of Western Australia for payment.	Waldeck has filed a Defence denying liability.

If monies are owed to Pipeline in these circumstances then, under the Act a lien comes into existence for the benefit of Pipeline on the land owned by Leichhardt on which the work was performed.


"S.5	A contractor or sub-contractor shall have a lien for the contract price, as far as accrued due, on the estate or interest in land of any owner or occupier in each of the following cases:-
\ a)		Where the work is done, with the assent, express or implied, of the owner or occupier of the land •.••"


But the existence (llavailabili ty") of "the!" l;ien creates no enforceable right unless the lien is "registered before the expiration of 28 days after the wages or contract price in respect of which such lien has arisen shall for the purposes of this section  become due".	S.10(1).	In Del Fabro v Wilckens & Burnside "(1970)- SASR 277 at~21i4,-
Bright J. says:-


"A	lien is not	n equitable charge but a"statutory right, and once it has become available it fastens upon the land, at the latest, from the"date"upon which it becomes available.	It relinquishes its hold on the land and ceases to be a security unless registered before the expiration of twenty-eight days from the date which the price has become due, but, provided registration is effected and an action is brought in due time, it continues to be operative until discharged by payment to the lien holder of whatever sum is properly payable to him pursuant thereto."


This view was adopted by Zelling J. in Albert Del Fabbro Pty Ltd v Wilckens & Burnside (1971) SASR 121 at 138.

S.10(1) & (2) of the Act reads as follows:-


"10. (1) A lien under this Act with regard to land shall be available only if registered before the expiration of twenty-eight days after the wages or contract price in respect of which such lien has arisen shall for the purposes of this section have become due.
( 2l -Any-wages··or contract price shall for the purposes of this section be deemed to have become due -

	If unpaid for seven days after the same (being payable) shall have been demanded by notice in writing, signed by the	_ person claiming the same and given to the person liable to pay the same, or posted in a registered letter addressed to him at his usual or last known place of abode in South Australia:


	If either before or after the same shall have become payable, the person liable to pay the same shall have called a meeting of his creditors, or committed an act of insolvency or executed a deed of assignment within meaning of "The Insolvent Act, 1886," or any other nsolvency Act or shall have taken or attempted to take the benefit of any law

··-r:ela:ting_.:to in solvent··debtors,.-or shall
have suffered his goods to be taken in execution or seized under legal process or distress for rent."


In the present case Pipeline registered Notice of Lien on Leichhardt's land by lodging it in the General Registry Office.	(S.10(3)).	That was done on 4 November 1988.	At that time Pipeline claimed that Waldeck owed it
$1,750,776-00, for work on Leichhardt's land; which claim is disputed by Waldeck. On 11 November 1988 Pipeline served on Waldeck a demand for payment of that sum, (S.10(2)(a)). On
17 November Pipeline issued a Writ against Leichhardt for enforcement of the lien.	S. 15 of the Act states:-

"Every lien under this Act upon the estate or interest of any owner or occupier shall cease unless an action shall be brought against the owner or occupier for enforcement of the lien within 14 days from the registration thereof."
Clearly the Writ was issued within the period required by s.15.

Leichhard·t, :however, maintains·that the Writ·is a· nullity and has filed a Defence and Counter-claim seeking -

	Order pursuant to s.32 cancelling the
	registration 0£ ..the lien·,



alternatively,


	Order pursuant to s.17 directing the Registrar-General to make a memorandum pursuant to s.16 that the lien has ceased,


alternatively,.
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discharged.


All these alternatives are based on the following argument which is succinctly set out by the learned trial judge as follows:-

··"	The defendant's case for the cancellation of the registration of the lien is put along the following lines.		Only a valid lien can be enforced by action under s.15.	(I interpose that I think that is clear).	The effect of s. 10(2)(a) of the Act is that the contract price is deemed to have 'become due' for the purposes of s. 10(1) only when
it: rema-i-ned~:unpaid	at the expiration of 7 days after  it has been demanded.	On the facts of this case, $1,750,776-00 was deemed to have 'become due' when it remained unpaid at the expiration of 7 days after the demand of  11 November 1988 -  and not until then.	That is, the sum was not deemed to have become due until midnight on 18 November 1988. The action to enforce the lien in respect of that sum, required by s.15 of the Act, was instituted on
17 November 1988.	That is, it was instituted before the contract price became due.	Accordingly, at the time it issued its Writ on 17 November the plaintiff had no valid cause of action, because no sum was then due to it.	The action is therefore a nullity.	Since no other action was brought within
14 days from the registration of the lien as required bys. 15 by virtue of that provision the lien has ceased.	Accordingly its registration should be cancelled."


The learned trial judge held that s.10(1) and s.10(2) were interdependent.	He followed an earlier decision of his own in Jennings Construction Ltd v Burgundy Royale Investments Pty Ltd (1986) 42 NTR 1, and a decision of Maurice J. in Parob Pty Ltd v Pipeline Properties & Leichhardt Development Company Pty Ltd (unrep
8/11/88).	I am still not persuaded that this is so, for the
reasons I set out in Advanced Civil Engineering Pty Ltd v Wyara Pty Ltd (1986) 1 NTJ 715 at 746.	If my view is correct, the registration is not a nullity because, s.10(1) and s.10(2) being independent not interdependent, the registration of the lien here would not have to depend on compliance with s.10(2)(a) provided that the contract price could be shown to have become due in some other way.
However that was not the basis of His Honour's reasons in this case, and I am content to examine his view that the
question depends on the interpretation·to be giverr to s.10(4).

S.10( 4)	reads:-


"(4)_	A lien may be registered after the wages or contract price have become payable, although the seven days mentioned in sub-section (2) shall not have commenced to run."


..	.
The learned trial judge was of the view that, because of this sub-section, a lien could be registered either following a notice of demand, and therefore bringing into play s.10(1) and (2), £E without any such notice of demand provided the contract price had "become payable".
S.10(4).


His Honour then reasoned that, since the question whether or not the contract price had become payable, was a disputed question of fact which could not be determined in the proceedings before him the application of Leichhardt seeking the cancellation, removal or discharge of the registration of the lien must be dismissed.

If I might, with respect, expand His Honour's reasoning a little further, it proceeds, I think, on the assumption that Pipeline has made out a prima facie case that the contract price, or at least $1,750,776-00 of it, had become payable to it by Waldeck at the time the lien was
registered.-· The·c-expression "have- become payable" i-s different-from the expression "have become due• which governs s.10(1) and 10(2)(a).	Therefore Pipeline is not bound by the time limits imposed by s lO(1-). and 10(2)(a). While it is denied by Waldeck that any amount is payable by it to Pipeline (see the·Defence filed by Waldeck to the Statement of Claim by Pipeline in the proceedings in the Supreme Tourt of Western Australia .where Pipeline -claims, inter alia, the sum of $1,750,776-00 for work done pursuant ... to an agreement between itself and Waldeck), that is a disputed question of-fact-which can only be resolved by the judgmerit of the :supreme::Court -o f- 0   Wes	tern Australia.	It :i·s not, however, disputed that-some work was done by Pipeline on the land owned by Leichhardt.	(See paragraph 9 of Pipeline's Statement of Claim in the Supreme Court of Western Australia and paragraph 12 of Waldeck '.s Defence - although it may not affect the		osition if that issue were also in dispute).	Pipeline therefore establishes on its allegations, at least a prima facie claim to registration of a lien, and, unless Leichhardt can show cause why the court should not immediately act under ss.17, 32 or 37, the validity of that claim cannot be determined until the disputed question of fact is resolved.	In this respect the registration of a- lien pursuant to s.10(3) is·akin to the registration of a caveat, that is, a lien or caveat remains on the title until removed by one of the statutory methods.
See Professor Woodman - "The Law of Real Property", Vol 1 at
p.220: Advanced Civil Engineering Pty Ltd v Wyara Pty Ltd (1986) 1 NTJ at 749-751.

Under the Workman's Lien Act there are certain provisions in the Act where summary proceedings can be taken to remove or discharge a lien; and it is under those provisions (ss.17, 32	and 37) that Leichhardt issued the Summons before the learned trial judge.	However none of those provisions can avail Leichhardt here, because, broadly speaking, under those sections Leichhardt must show some sort of abuse of the process of the court; and it cannot do that unless it·shows that. the·amount claimed ·by Pipeline ·is not payable by·Leichhardt; and it cannot do that until that issue of £act is determined in its favour.

If it be complained that serious commercial harm may be inflicted on an owner or occupier of land,--where a lien is registered on the land which can only.be.remov.e.d. after protracted litigation between third parties (and sometimes not even then), the courts have only the gloomy satisfaction of pointing to the sort of warnings already referred to at the commencement of this judgment.	Even if it can be proved that the lien was registered with intent to defraud, (obviously a very difficult thing to prove), the owner will be fascinated, though hardly mollified, to learn that he may be entitled to compensation from the perpetrator of the fraud, but "not exceeding ten pounds" (s.34).
However I hasten to say that no suggestion of fraud is made here, and no criticism of Pipeline is implied :tor-taking advantage (successfully or unsuccessfully as events may prove) of a procedure proper.ly·open·to i.t under -the present legislation.


I would, with respect, adopt the reasoning of the learned trial judge that a.lien may be registered pursuant
to s.10(4) even .though.the procedures of s.10(2)(a) have not
been followed at the time of registration, and that lien remains on the land unless and until the·issue ·of. fact·· between··Pipeline·. and 0 Waldeck·as to whether··the .sum cc-laimed as payable by Waldeck to Pipeline is determined in favour of Waldeck:·

S.10(4) must be given some meaning.	Clearly it contemplates .registration before the contract price becomes due within the.meaning of s.10(2)(a).	Equally clearly s.15 provides that action shall be brought within 14 days after registration.	That was done here.	S.15 itself says nothing about any other time limits.	However s.10(1) says that the lien shall be "available" only if registered before the expiration of 28 days after the wages or contract price in respect of which such lien has·arisen shall for the purposes of this section become due".	That makes sense if the procedure followed is to serve notice of demand, wait 7 days and, if no payment is forthcoming, register within 28 days
,.





thereafter.	But·if the··lien is only available ..after. the ..· price became "due" i.e. either under s.10(2)(a) or {b), then s.10(4) makes no sense at all, because it necessarily contemplates registration  before the 7 day period of s.10(2)(a) has commenced  to run, i.e. before  the price becomes due within the meaning of that sub-section·. --Hence one could never register before the expiry of the 7 day  period.	But, since s.10(4) says just the opposite, the only rational way to. give effective operation to the combined effect of s.10(1), s.10(2)(a) and s.10(4) is to assume that there must be contemplated situations  where  the  price becomes due outside ,the· proyi,sions bf sub-_sec.ti.-ODS :{2;),{-a) and (b), (since sub-section 4 speaks of "the seven-days mentioned in sub-section (2) " - which clearly refers to an alternative to sub-section 2(a) rather than 2(b)), provided that the price is  then also _"payable".	S.10(2)(al must therefore be one method .( and no doubt the most.oeonvenie:ot one) of calculating when the wages..or.con.tJ:act price become due; but not the only one.

In this respect I adopt, as the learned trial judge adopted, the reasoning of Maurice J. in the Parob case (unrep. 8/11/88).	His Honour there, first argued that s.10(1) and (2)· are		interdependent, (with which I. 111ay still. respectfully disagree).	His Honour, however, goes on to say:-
"Not surprisingly, in light of this understanding of sub-_ss.10(1) & (2), s.10(4) permits a
sub-contractor to register his lien without triggering the limitation imposed by s.10(1).	Any doubt about that is removed by the words highlighted in s.10(4); if it had been intended that notice  of.demand -should always be giveri-=--:liii:-a:.· case not falling within s.10(2)(b)), then s.10(4) would have concluded with the words, ·' shall not have expired', or words to similar effect.	Nor is there any reason why it should be otherwise, because the contractor's lien created by the Act arises when the conditions of s.5 are met; although
no doubt with the provisions of the Real Property Act  1886 in mind .it	may only be enforced if registered.	A lienor who delays registering his lien runs the risk that the registered proprietor will deal with the land in the meantime;	S.10(4) enables him to do so at any time after the lien. arises.	S.10(1), read with the following
...subsection-;-compels·him· to do so within 28 days
after the debt becomes pressing, either because the lienor-has begun to-demand ·payment or because of the existence of objective signs of the debtor's insolvency.	The benefit thus afforded the owner or occupier against whom the lien subsists is that there becomes a time when the lienee must make known this assertion of its existence to act diligently to enforce it.	But it is important to note that no notice is required to be given to the lienee, as such, before notice of the lien is registered.	S.10(2) has nothing to do with giving the lienee an opportunity to acquit the debt or take some other kind of action before the lien is registered.	A clue which has no doubt misled many over the years is the degree of formality required of the notice referred in sub-s.10(2)(a) and the manner of its service.	They might be taken as suggesting that notice must in all cases be given and, perhaps, underscoring a sentiment that the
sub-contractor should attempt recovery from the person primarily liable for the debt before setting in train steps to recover from a third party.	This approach, however, would run counter to the clear words of s.10(4) and, of course, facilitate dealings with land which, because of the
··indefeasibility provisions of the Real Property Act 1886 would have the effect of defeating the statutory charge.
In this brief exegesis I have avoided detailed reference to the many cases, particularly South Australian, where the meaning of the Act has been discussed, at some length, and a variety of interpretations suggested.	So chaotic is the
·,



result that;- being £amiliar -with -the-various approaches, it seems better to sidestep them altogether-- unless bound to do otherwise.	On the point in question, the state of South Australian authority is adequately summarised by saying that in Albert Del Fabbro Pty Ltd v Wilckens & Burnside Pty Ltd (1971) SASR 121, 127 Bray CJ expressed 'grave doubts' about Sir George Murray CJ's view in Miller's Lime Limited v Royal Agricultural and Horticultural Society of South Australia (above) to the effect that, s.10(2)(b) cases apart, notice of demand is always required.

In my opinion, no demand is necessary before a notice of lien may be registered."


So far as I can discover the Parob case, Pitt Limited v Glenelg (1927) SASR 501 and this present case are the only cases wl::ie:i:e the.-Signif.icarice 0 of ·s.10(4) is discussed.	In Palyaris :v·:Kauri•-Timber·(197"9)	24 SASR 41 at
49 it was submitted in argument before Legoe ·J. that s.10(4) indicated that, provided the contract price was payable under the contract the lien was available and could be registered and that therefore a third or alternative time limit to s.10(2)-(.a) and (b) was contemplated;	But His Honour was of opinion that the case before him did not turn
on   the application of sub-section 4, and he did not rule on
the submission.


In Pitt Limited v Glenelg (supra) at p. 535 Richards J. commented on certain remarks of Way C.J.
reported in the Register (S.A.), 3 December 1909.	That seems to be an incomplete report but is given as authority for the statement that money must be payable and unpaid
after being demanded before a lien can become available. Richard J's commentary on the remarks of Way C.J. as there reported was this:-


"In	passing it may be observed that His Honour could not have meant that to comply with the section registration must in all circumstances come after the becoming due (within the meaning of the secti0n) of the money, for sub-sec. 4 makes it clear that registration may precede the demand where it is a demand that is._relied on for making it 'become due'.
There is, however, a reference to sub-section 4 in
R.D. Elliott's book "The.Artificers .Lien".	At .p. 96.the learned author says:-

"There is a special provision in the Act which says that once the wages or contract price have become payable under the arrangement between the parties, the lienee (sic) may register or deposit his Notice of Lien in the General Registry Office, before the 7 days 'have commenced to run'.	So he may register or deposit his lien and then give his demand a short time later, or he may give his demand and on the same day register or deposit··his Notice of Lien.	The giving of a demand however is essential in order _to.fix.the date on which the -
7 days expired and the 28 days time-limit commenced to run, so that the owner or occupier (or a Court hearing the lienee's (sic) action for enforcement of his lien), can calculate whether the Notice of Lien was given within the time laid down by the Act or whether it is invalid as having been given outside that time limit."	(Emphasis added by the author).


Despite the emphasis by the author on the need to give notice of demand speedily in these circumstances, the words of the section seem to leave that very much in the hands of the lienor.	For, having registered before giving notice of demand, he is thereafter always within time
because, by-inescapable definition, that registration must necessarily be before the expiration of any 28 day period
provided by s.10(1).	The giving of a demand may still be necessary to comply -wit:h- s .-To Cl) --and may- also be useful to establish an incontestable date for the contract price to
become due; but it is the lienor himself who is given the power to trigger off the timing mechanism provided by s.10(2)(a) by giving the appropriate notice.	No doubt-
prudence will dictate reasonably fast action and it may be
,.,L
necessary to forestall applications to cancel discharge or remove the lien.	But meanwhile the registration remains.

There may be an argument that, where registration· occurs·before notice-of demand, the 28 plus -7 day time limits apply, and the notice of demand must be given and expire within that period, though not having commenced to run at the time of registration.	I think this is what
Mr Elliott had in mind in the passage cited above; and it would be consistent with a policy of time limits within which registration, either before or after notice of demand, must be effected.	But I am totally unable to spell out that meaning from the various parts of s.10.	There are limits to even the most generous of interpretations.

If the act of registering the lien before giving notice of demand does allow an indefinite time afterwards to give that demand (and I am satisfied that this is so) then






the argument that the present action is a nullity cannot be sustained.	The argument depends on a demand being made on
11 November, the contract price becoming due on 18 November and the Writ being issued on 17 November i.e. before the foundation for registration was established.	That argument may have had some force if on 17 November a lien had not been registered - because registration could not then take place before the contract price became due i.e. on
18 November 1988.	But it has no relevance where the registration had already_ taken _place. and s.10( 4) _ appJ.iep.. All that occurred on 17 November,when  the Writ was issued, was that, for th_e purpo_se of	estal:,J.:i.s.l}ing when the contract price became due, time was still running; but that did not prevent the issue of the Writ, nor does s.15 contain any prohibition of this nature.

In my view the learned trial j_udge was cor_l'."_ect in ruling that s.10 could allow for the registration of a lien without notice of demand provided the contract price had "became payable", and he was supported in this by the remarks of Maurice J. in the Parob case with which I would respectfully concur on this point.

I would also support his Honour's ruling for the reasons I give in Advanced Civil Engineering v Wyara at
p. 746, namely that s.10(2)(a) is one way and obviously the most convenient way of determining when a contract price
shall be deemed to have become due but that.nothing.in the section suggests that it is mandatory to issue and serve a notice of demand.	However I appreciate tha.t that is not the preferred view.

Finally His Honour's ruling can be supported by the fact that registration here took place before issue of a notice of demand, but such registration was valid by reason of s.10(4) because at the time of registration the contract price had allegedly become payable.	If that is ultimately shown to be correct then the subsequent service of a notice
of demand under s. ],_Q_{ 2) Cc!L :<:licL,n.ot ..prevent the··.issue.-.0-f a ·
Writ under s.15 although the 7 day period provided for in s.10(2)(a) had not concluded at the time the Writ issued.

I would grant leave to appeal, but, the case having been argued in full before us, dismiss -the ..appeal.•

The applicant Leichhardt must pay the costs of these proceedings.
RICE J:	This is an application for leave to appeal, and if granted, to treat it as the appeal against the dismissal by Kearney J. on 31 January 1989 of an interlocutory application by the applicant made pursuant-to s.32 of
The Workmen's Liens Act 1893 (SA) to cancel registration of a lien over certain of the applicant's lands.

A contractor's lien on the estate or interest in land arises "for the contract price, so far-as -accrued due", pursuant to s.5.

In the £ircumstances of the present case the whole issue of the contract price and whether or not the whole or any part of it has "accrued due" is in dispute on the pleadings.	Nevertheless, the respondent, who is seeking to enforce the lien, asserts and maintains that it has met the requirements of that section as well as those of s.10; and since its action to enforce that lien was brought against the applicant as the owner of the relevant estate or interest within fourteen days from the registration thereof, the lien, by virtue of s.15, has not ceased and must remain to abide the result of the action for its enforcement.

Section 10(1) provides, in effect, that a lien under that Act, regarding land, "shall be available only if registered before the expiration of twenty-eight days after the ... contract price in respect of which such lien has
arisen shall fo .the purposes of this section have become due."	(My emphasis.)


Bright J. in Albert del Fabro Pty Ltd v Wilckens
& Burnside Pty Ltd (Receiver and Manager Appointed) & Anor (1970) SASR 277, at 284, held that the words "become due" in s.10(2) do not mean the same as the words "accrued due" in
s.5.	"The sequence is that the sub-contract or a portion thereof has been performed, the sub-contract price or portion thereof has accrued due, and pursuant to s.10(2) the price or portion thereof which has accrued due has also been deemed to become due."	His Honour concluded, "A lien exists when the price or a portion thereof has accrued due, but is 'available' (as mentioned in s.10(1)) only after it has also become due."	I respectfully agree with and adopt what his Honour said in that case.

As I observed in Blythe Green & Jordain v Sienna (1986) 38 NTR 1 at page 5:-

11In my opinion, this provision, (10(1)), when read in conjunction with s.5 ordains that the statutory lien contemplated by the Act comes into existence when the requirements of s.5 are satisfied, but that the lien thereby created has efficacy only if registered before the expiration of twenty-eight days 'after the wages or contract price in respect of which such lien has arisen •..'

In other words s.10(1) recognises the latent or dormant effect of the lien in its embryonic state but lays down that registration within a specified limited period of twenty-eight days is essential for its continued viability.	Moreover, sub-section (3), by implication, recognises the existence of






the lien by prescribing the form of notice of it which must be registered."


In my opinion, the words "such lien" in s.10(1) are referable to every lien which comes into existence by virtue of s.5.	Moreover, the use of the words "become due" in both sub-ss.(1) and (2) of s.10, both qualified by the expression "shall for the purposes of this section" take on a strongly definitive, albeit artificial, meaning, but, in my opinion, have the effect of prescribing that a written demand signed by the person claiming the contract price and given or posted to the person liable to pay it, is, apart from the circumstances envisaged by sub-s. (2)(b), essential as a necessary condition precedent to the enforcement of the lien under s.15.	(See Jennings Construction Ltd v Burgundy Royale Investments Pty Ltd (1986) 42 NTR 1 per Kearney J. at pp.12 and 13).

The procedure for registration of the lien is laid down by sub-s.(3) of s.10 and provision is made by sub-s.(4) that the lien may be registered although the seven days prescribed for the written demand under sub-s.(2) has not commenced to run.	Nevertheless, in my opinion, the giving of a written notice of demand is essential (either before or after registration) in order to convert the inchoate state of the lien under s.5 into one which is "available" for subsequent enforcement, having regard to the provisions of sub-s.(1) of s.10.		According to The Concise Oxford
Dictionary "available" means "capable of being used; at one's disposal; within one's reach."

Notice of the l.ien in .the- prescribed- .form is required by sub-s.(5) of s.10 to state the court in which action will be brought to enforce the lien in order to allow the person to whom the notice is given to deposit the amount claimed in that court, to abide the event of that action where pon -the 1-ien automatically ceases.

As I also observed in Blythe Green & Jordain v Sienna (supra) ti1e strictures o_f _the Act as -to time acre,· essential.	In-the present case, the respondent was ahead of time by one day and issued its writ before the contract price had "become due" under sub-s.(2) of s.10 and hence, in my opinion, the contract pricJ::'  at_the time of. the issue of. the writ had not "become due" pursuant to sub-s.(1) of s.10, and, therefore, was not "available" for enforcement under
s.15.	Accordingly I would give leave and uphold the appeal.
ANGEL J:	The rights of the parties turning on the construction of s. 10 sub-ss.(1),(2)(a) and (4) of the Workmens Liens Act 1893 (S.A.)("the Act"), and this Court not having construed those provisions before, I consider it appropriate that leave to appeal be granted.	However I would dismiss the appeal.


Free of-binding authority on this Court as to the construction of the Act and it being therefore unnecessary to tiptoe midst the conflicting judicial opinions as to the meaning of its sometimes puzzling language I am able to state the<r:easons-for my conclusion more shortly than might otherwise have been the case.

The respondent subcontractor's claimed statutory lien under the Act can only arise once monies are payable
in praesenti; payable, that is, by the appellant occupier of the subject land to Universal Waldeck Ltd., the head contractor.	This follows from the terms of s. 5 of the Act. Such a lien initially exists independently of registration. Unlike the Torrens legislation this Act provides for registration of liens rather than liens by registration.

The lien's origin lies in the contractual arrangements between the appellant and Waldeck.	It constitutes a charge on the land from the date monies are first payable in praesenti.	The monetary reach of the lien is fixed upon notice to the lienee or upon registration:
s. 6.	Having arisen out of the contractual arrangements and work done and materials  supplied  pursuant thereto, the lien is immediately  registerable: s. 10(4).	In order to preserve the claimed lien the respondent had to register it within 28 days of it first becoming available: s. 10(1); and in this  case it did so.	The words "for the  purposes--0f-this section" appearing in s. 10(1) -can, but do not necessari-ly, refer to the s.  10(2)(a) -procedure.	They necessarily encompass the registration procedure envisaged. by-_s_._ 10(3 )c . - and s. 10(4).	Once registered, the lien  was  only enforceable if action to enforce it was commenced within 14 days of  registration: s. 15.	Pr_q_c_eedings .in the :instant case were commenced -within 14 days ·of regist:r;.<l,tion•.

The appellant's only complaint in the present application is that it the time of the issue f proceedings, monies were not payable and unpaid for 7 days after service of a notice on the head contractor pursuant to s. 10(2)(a) of the Act, and that the respondent necessarily failed with its action to enforce the lien.	In other words, having conceded for the purposes of the appeal that monies were
arguably due as a result of the contractual arrangements, the appellant contends that a notice under s. 10(2)(a) to the head contractor is in every case (other than those arising under s. 10(2)(b)) a necessary pre-requisite to action by a subcontractor against a land owner or occupier to enforce a lien that arises by virtue of s. 5 of the Act.

In my opinions. 10(2)(a) lays down no mandatory procedure to be observed in every case but rather is a facilitative section providing a method whereby  a creditor can convert moneys payable in future to moneys payable in praesenti  for the purposes of s. 5,	s ction 10(2)(b) automatically achieves that object in the events therein enumerated.-~·Section 1-0(-1) of the Act lays.down a time limit that commences .either from the time monies become payable
in praesenti as a consequence of the contractual arrangements between art owner or occupier and the head contractor, or from-the expiry-of'-7 days after.as•.10(2)(a) notice if that procedure is employed, or on the happening of one of the events enumerated ins. 10(2)(b).	In my opinion a lienor by virtue of ss. 5 & 6 of the Act, has only to register his lien within 28 days of becoming a lienor and thereafter within 14 days to commence an action for the enforcement of the lien to make himself unassailable pending final resolution in the action of the existence or otherwise of the lien claimed.

In coming to the above conclusions about the operation of the Act in respect of liens it is desirable to say something of the Act's provisions in .relation to the creation and enforceability of statutory charges.

In w. Curl & Sons v Buck Industries Pty.Ltd. and
Dillingham Constructions Pty.Ltd. (1972) 2 S.A.S.R 335 at pp.344-345, Hogarth J. felt bound by Metropolitan Brick Company v Hayward (1938] S.A.S.R. 462 to hold "that a lien may exist although no moneys are presently due and payable by the owner to the head contractor, even though it is enforceable only when, and to the extent, that such moneys do eventually become presently due and payable".	He considered that such a construction would equate the conditions in which charges and liens may arise.

But, with respect, the view that a lien exists although no- moni.es are pr·esen·tly due abd payable flies in the face of s.· 5 of the Act, and was by then an already discredited view:	Albert del Fabbro Pty Ltd v Wilckens
& Burnside Pty Ltd (1971] S.A.S.R. 121 at pp.137-138 per Zelling J. with whose views I am in agreement, though he perhaps reads more into Stapleton's Case (1961) 108 C.L.R. 106, a decision on Queensland legislation, than I do.	And see, too, per Bray C.J. at p.127 and p.129.

Furthermore, the equating of the lien and charge procedure seems inapposite when it is to be observed that, whilst liens and charges are separate if complementary rights under the Act, the monetary reach of the lien is fixed by notice to the lienee (not to the head contractor), or by registration, whichever is first, whereas the monetary reach of a statutory charge is fixed by notice given to the
head contractor pursuant to s. 10(2)(a), and time for the enforcement thereof is measured from the date of such notice:	s. 7(3).	Not only will the monetary reach of a lien and a charge.differ depending on the timing of the respective actions taken, but contemporaneity of a
s. 10(2)(a) notice in respect of a lien and a charge will produce neither uniformity in extent nor unanimity in the time within which action for their respective enforcement must be taken.

Fixation of extent and the time limit for
enforcem·erit of a lien being dependent on registration or notice to the lienee and the provision for immediate registration of a l"ien - an obvi·ous remedy, if :( might. say
so, in the scramble for security over the usually limited spoils available in an insolvency situation - render the solemn subsequent service of as.	10(2)(a) notice on the head contractor a somewhat commercially unrealistic exercise.

In these circumstances this Court should only hold it to be legally necessary if constrained by the language of the Act to do so.	In my view the provisions of
s. 10 of- the Act do not constrain this Court to so hold.

