

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
No. 49 of 1984	BETWEEN:
PETER LEONARD BUCH
Appellant
and
BARCLAY BROS. PTY LTD.
Respondent MASTER LEFEVRE: REASONS FOR DECISION
(Delivered 24 June 1993)

I am asked to rule on the preliminary question of whether the respondent is liable under a bill of costs presented by the appellant on 17 March 1993 for taxation.

On 28 May 1993, the respondent filed its notice of objection and at its request the application came before me in open court. After hearing the parties, I reserved my decision and adjourned the taxation sine die pending
the dec.ision.

The respondent's notice of objection which raises the preliminary question is supported by the affidavit of David Dylan Walters (Walters), sworn 27 May 1993. The appellant, in reply, relies on the affidavit of Deborah Jane Morris (Morris), sworn 31 May 1993.  At the hearing, counsel for the respondent tendered by consent a bundle of documents (exhibit A) containing copies of correspondence lettered A to F (inclusive). some of the letters in that bundle refer to documents and copies of those documents are included in the exhibit. In any case, copies of most of these letters and documents are also to be found as annexures to the affidavits I have mentioned.
The matter arises out of an appeal lodged in this court on 8 February 1984 against a decision of the Workmens Compensation Tribunal. The matter was settled on 13 September 1985 when, by consent, an order was made, the relevant part of which was, for the purposes of the matter before me, that the respondent pay the applicant's costs of the appeal.

On 20 September 1985, Messrs Ward Keller (WK), solicitors for the appellant, wrote to the respondent's solicitors, then Messrs Mildren Silvester & Partners (MS&P)• The letter (a copy of which is document A in exhibit A, and is also annexure "A" to Morris' affidavit) reads as follows:
"We confirm the consent order handed down by His Honour the Chief Justice on Friday 13 September 1984 (sic) that Barclay Bros. pay Mr Buch $75,ooo.oo together with the costs of the appeal.
"We enclose a  copy  of  Mr  Mildren  QC  account  and  Mr Riley's account, together with a copy of our own account and ask that you agree these sums and let us have a cheque for the total as soon as possible."


According to exhibit A, the document which is referred to as WK's own account was an account for fees addressed by WK to Hawthorn Cuppaidge and Badgery (HCB), a firm of solicitors, of Brisbane, Queensland. It is headed "Re: Buch v Barclay Bros. Appeal" and is marked to the attention to Mr Channell. The body of the document reads:   "TO       OUR        PROFESSIONAL        FEES        23/09/85      TO   OUR
PROFESSIONAL       FEES      $1450. 0011•	There are no details of what this amount covers.  The document contains a list of disbursements totalling $77-65 and the bill ends with the words: "AMOUNT    DUE   TO   US:      $ 1 5 2 7 - 6 5 11 •	The other 2 documents mentioned in the letter were a memorandum of fees due to Mr Riley of Counsel for the sum of $850-00 and a memorandum of fees due to Mr Mildren, Q.C. (as he then was) for $1585-00. The fees for counsel and for WK
total $3,962-65.

On	29	October	1985,	WK	wrote	again	to	MS&P	in	the following terms:
"We refer to our letter dated 20 September 1985 to which no reply has been received. Kindly give this matter your attention."


A copy of that letter is document Bin	exhibit A.

On 20 March 1986, MS&P replied to WK in the following terms:
"We wish to refer to your letter of 2 Oth September 1985 and apologise for our failure to respond  to that letter.
"We confirm that we are recommending payment of your costs with respect to this matter and we anticipate receipt of their cheque in the amount of $3,962. 65 shortly."


A copy of that letter is document c in exhibit A.

Document Din exhibit A is a copy of a letter addressed by MS&P to the Nominal Insurer for whom that firm acted in the proceeding. The Nominal Insurer became involved as the insurer of the respondent because of the winding up of the respondent's insurer, a company known as Palmdale Insurance. That letter reads:
"Enclosed you will find copy of letter received from Messrs. Ward Keller dated 20 September 1985 together with the enclosures.
"We wish to advise that we feel that these costs are reasonable and would be pleased if you could forward your cheque in the amount of $3,962.65 made payable to Messrs. Ward Keller.
"If you have any queries please do not hesitate to advise and we apologise for any delay with respect to this matter."
In his affidavit, Walters says that the amount of
$3,962-65 was paid to WK "on account of costs on or about
11 April 1986.11	WK acknowledge that that amount was paid, but, as will be seen later, they say the payment was made on 26 March 1986. However, nothing turns on this disparity.

On 14 July 1986, WK wrote to MS&P in the following terms:
"We enclose herewith details of our principals' fees and expenses as well as the fees and expenses of Mr. Buch and ask for payment in the sum of $3,637.09.
"We shall now prepare a claim in regard to the Lower Court matter."


A copy of this letter is document E in exhibit A and is annexure "B" to Morris' affidavit.

There  are 3 documents which	accompanied	that	letter. The first is what purports to be a copy of a lump-sum bill of costs addressed to the appellant for an amount of
$636-65, in respect of a period from January 1983 up to and including 7 October of that year and shows that the bill has been paid in full. There follows a copy of another lump-sum bill for an amount of $899-75 addressed to the appellant which purports to be carried forward from the first bill and to be in respect of a period from November 1983 to 30 June 1984.  The fees appear to be due to a firm of Macrossan Douglas. The next is a copy of what purports to be an bill from HCB addressed to the appellant. It is dated 25 November 1985 and is for the sum of $1,024-69. The final document purports to be a copy of an undated letter written by the appellant. It is written to "Peter" and is a claim for out-of-pocket expenses for "going to Darwin" and totals $1,076-00.
On 18 July 1986, MS&P wrote to WK in the following terms:
"We have your letter of 14 July 1986 together with enclosures. Your letter of the 20th of September refers in paragraph 2 to •a copy of our own account•. This was paid as were the fees of Mildren and Riley. It now appears that this account was in fact your agency fees. If we had been aware of this at the time we may not have paid it and would have required you to submit it to your principals first, for their  approval  and  secondly, because it is their responsibility. we have now received your letter of 14th of July attached to which is what appears to be a solicitor/client account to Mr. Buch from someone called Macrossan Douglas. Attached also is what appears to be another solicitor/client account to Mr. Buch from your principals. You say also in your letter that you will •now prepare a claim in regard to the lower court matter•.
"If you wish us to consider any further cost claims without proceeding to taxation we would be grateful if you would have your principals prepare party/party bills with respect to the appeal and the lower court hearing including whatever they have expended on you as agents and taking into account what you have already been paid."


A copy of that letter is document Fin exhibit A and is also annexure "C" to Morris' affidavit.

Counsel for the respondent says that, subsequent to the date of that letter, the respondent• s solicitors' file shows no further action taken until, on 19 March 1993, the summons for taxation was received by Mildrens, as the respondent's solicitors are now known.  However, annexure "D11 to Morris' affidavit discloses other
correspondence. WK to Mildrens follows:
 First, there is a copy of a letter from dated	3	December	1991	which	reads	as
"We refer to the above matter which was previously handled by your Mr John O'Brien. The matter was settled  on 13  September  1985  for  the sum of
$75,ooo.oo together with costs. It appears that the question of costs was never resolved. We received  a part payment  of  costs in the sum of
$3,962.65 on 26 March 1986.
/


"After some difficulty in obtaining instructions, we are now instructed to finalise the question of costs. As it appears that our last contact with you was a letter dated 14 July 1986, we enclose (*) herewith notice of intention to proceed.

"If you need any further information about this matter in order to identify your file, please do not hesitate to contact the writer."


Annexure "E" to Morris' affidavit is a copy of Mildrens' request for WK to provide further information to enable them to locate their file which they said they were  unable to find.   The information sought was provided by WK in a letter of 7 January 1992 (annexure "F" to Morris' affidavit)•

Annexure "G" to Morris' affidavit is a copy of a letter dated 16 September 1992, from WK to Mildrens reading:
"We refer to you our letter to you in this matter dated 7 January 1992 to which we note we have received no response. We have  recently  been provided with a bill of costs in taxable form from our Queensland agents. We are also seeking instructions to prepare our own bill of  taxable costs in relation to the second proceedings in the Workers Compensation Tribunal in this matter.

"We would be as possible Defendant in your file.
 grateful for your confirmation as soon that you continue to  aet  for  the this matter and that you have located

"If you are willing to contemplate negotiation  of the question of costs, please let us know and we may be able to prepare a sufficient statement of costs without going to the expense of preparing a fully taxable bill."


This letter evoked the reply (annexure "H" to Morris' affidavit which copy letter is dated 23 September 1992) that Mildrens were still attempting to locate their file.


The Supreme Court file shows that, subsequent to the making of the order on 13 September 1985, there was no further action taken until 3 December 1991 when WK filed a notice of intention to proceed. After that there was no further action until 17 March 1993 when the summons and bill of costs were filed.

The respondent submits, inter alia, that the correspondence between the solicitors for the parties and the payment of the amount of $3,962-65 whether on 26 March 1986 on or about 11 April 1986 constituted a concluded agreement between the parties as to all the costs payable by the respondent pursuant to the order of
13 September 1985. Therefore, argues the respondent, the appellant is not entitled to claim further costs and I should reject his bill.

I would have upheld that submission but for document Fin exhibit A (annexure "C" to Morris' affidavit).		I would have taken that view despite the submission of Counsel for		the		appellant		that			the	respondent	should	have expected there were more fees payable because agency fees were not included and that the documents submitted with WK's letter of 20 September 1985 by their reference to Macrossan Douglas and to HCB constituted notice of their involvement as agents.		I would have held that WK had clearly indicated the figure for which	costs would be settled without taxation, that that sum had been accepted and	paid	and		that there was no responsibility on the respondent to question what other charges might have been omitted.			I would have held that the costs issue had been fully compromised.			The correspondence up to that stage		would		appear	to	confirm		that	that	was	how		the parties viewed the matter.
What MS&P have said in document F however alters the view I would have taken had it not been written. The wording of that letter is unfortunate from the respondent's point of view, in particular that of the final paragraph. Instead of adopting the view that I mentioned above, the letter seems to acknowledge that WK's fees were only part of what was due to the appellant. MS&P invites WK to produce the party/party bills of WK_'s "principals" that relate to the appeal. They speak of WK's fees being "agency fees"  and suggest that the payment already made be taken into account. It is clear therefore, and I find, that MS&P accepted that the earlier payment was for part only of the fees due by the respondent for the work done by the appellant's solicitors. Later, I  will return to the question of who was the principal and who was the agent.

The bill of costs submitted for taxation contains in part fees due to WK and in part what is referred to in the bill  as WK I s "Queensland    agents".	The claim for the latte.r fees are contained in an attachment entitled "Summary   of  the   Professional   Fees    and    Disbursements     of Messrs Peter  Channell  and  Associates"   (PCA).   No attempt has been made to explain the relationship between the Queensland firms and how together they fit into the scheme of things, but, for the present purpose, that is not of any significance.

The question of significance is what fees, if any, are recoverable in the present taxation?

some	7	days	after	the		order	for submitted	for		payment	admittedly
 costs		was	made,	WK in	a	rather		unusual
fashion,	what	(in	addition	to	counsels'	fees)	they
referred  to as their "own   costs".	WK I s letter of 20
September	1985 does not stipulate	that what	was being sought was only a part payment of costs, but, as I have
found, MS&P accepted somehow that it related only to part of the costs payable by the respondent.

The respondent also submits that PCA's fees are not recoverable because the principles in TNT Bulkships Ltd v Hopkins and Anor 65 NTR 1 apply in that PCA were the principals and WK their agents. The correspondence does seem to allow the inference to be drawn that WK were agents and the Queensland solicitors the principals.
...
The term "principal" is used but, I think it is done in a loose way as intending to mean nothing more than interstate solicitors through whom local solicitors receive instruction from their clients. As Kearney J  said in TNT Bulkships at p3: " this nomenclature is completely wrong, and constitutes a carry over of a practice  which  should  have  ceased  15  years  ago.11	A quick examination of the bill indicates that it does not transgress to the same extent as the bill in TNT Bulkships. I accept therefore that WK were the principles and that Queensland solicitors (without determining whoever they might be) were agents and that such statements as are contrary to this in the correspondence do not operate to reverse those roles.

There can be no doubt that there has been an inordinate delay in bringing the bill in for taxation. WK's inaction has hardly been explained except to vaguely imply that the delay was that of the agents. Whilst the delay (whoever might be at fault) cannot have increased the quantum of costs due, what is clear is that the respondents will be responsible for interest on the costs, which interest will run from the date of the order for payment of costs (namely 13 September 1985): see Schimmel v Commonwealth (unreported), a decision I delivered on 12 May 1993.  But I do not see that any such interest will be sufficient to create a degree of prejudice to be suffered by the respondent that would
justify my refusing to allow the taxation of the bill of costs to proceed. In any case, the interest may not be very significant when credit is given for what has already been paid. I do not accept the other arguments on prejudice raised by the respondent as sufficient to prevent the taxation's taking place. I will accordingly allow the taxation of the bill to proceed.

Despite what I have held, I foresee difficulty in the taxation of WK's fees inasmuch as there is no way of knowing what was covered by the lump-sum figure of
$1,450-00 in the account accompanying their letter of 20 September 1985 to MS&P. It may well have covered all the fees payable to WK despite what MS&P said in their letter of 18 July 1986. This can be determined only when the actual taxation of the bill is undertaken. I foresee also additional problems that will occur over the question of duplication (as duplication there appears to be) of work by the Queensland solicitors. This again is a matter for resolution at taxation.

I	disallow respondent. me		will	be
 the preliminary objections raised by the The costs of the present proceeding before costs in the taxation. I allow the
respondent 14 days in which to file and serve an appropriate notice of objection dealing with such individual items in the bill to which he objects.

