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IN THE COURT OF CRIMINAL APPEAL OF THE NORTHERN TERRITORY
OF AUSTRALIA No. 45 of 1992
BETWEEN: JOSEPH MASSIE
Appellant

AND:
THE QUEEN
Respondent


CORAM:	ANGEL, THOMAS and PRIESTLEY JJ






ANGEL J:
 
REASONS FOR JUDGMENT
(Delivered 29 September 1993)

On 21 May 1993, Kearney J, upon application of counsel for the appellant, reserved for consideration of this court a question of law pursuant to s408(1) of the Criminal Code. He did so prior to the jury returning a verdict of guilty to a charge that on 13 December 1991, at Berry Springs in the Northern Territory of Australia, the appellant unlawfully caused grievous harm to Michael Christian Wendell.	In accordance with s408(2) of the Criminal Code, his Honour postponed judgment on the conviction and the accused was released on bail on his own undertaking in the sum of $2,000 to appear for judgment when required to do so.

The question of law reserved for the court's


consideration is whether the following statement, directed to the appellant's record of interview during the course of his Honour's charge to the jury, contravened s9(3) of the Evidence Act.	His Honour said:

"It was not evidence before you in this sense that it was not given in the witness box before you and therefore was not subject to cross-examination.	It serves as the accused's self exculpatory account given to the police the day after it happened."

Section 9(3) of the Evidence Act provides:

"The failure of an accused person to give evidence, shall not be made the subject of any comment by the Judge or by counsel for the Crown."

The stated case states:

"During the course of the trial the Crown led evidence of a conversation between police and the accused (which took place on the day after the incident) in which the accused provided an exculpatory account of the circumstances surrounding the stabbing of Mr Wendell.
This conversation was recorded on video tape.	The accused did not give evidence in his own case, nor were witnesses called on his behalf."

It was thus incumbent upon his Honour to explain the status of the accused's self-serving statement to the police out of court and to contrast it with the weight of sworn evidence in court.

Having considered the matter, I am of the opinion that his Honour's statement was a proper comment as to the quality of the appellant's statement.	Although his Honour referred both to the witness box and to cross-examination, I am of the view his Honour's remarks were not directed and
could not be reasonably taken to have been directed to the personal position of the accused or as to the course he had taken or chosen in not giving evidence at the trial.	I consider his Honour's remarks were limited and could only have been taken to be limited to the relative value of the statement made, and did not either expressly or by implication suggest that the appellant had an option to give or not give evidence and had chosen not to go into the witness box - Bridge v R (1964) 118 CLR 600 at 603, 604; R v
McFadden (1957) 57 SR NSW 262 at 263.	In short, I do not think his Honour's statement contravened s9(3) of the Evidence Act.

I would answer the question of law reserved in the negative.








THOMAS J:
I agree with Angel and Priestley JJ.


The question of law reserved for this court should be answered in the negative.
PRIESTLEY J:
I agree with Angel J.
The passage in Kearney J's summing-up which the appellant submits was in contravention of s 9(3) of the Evidence Act came towards the end of his Honour's summary of the evidence that had been led by the Crown. Part of that evidence was a video interview conducted with the appellant the day after Mr Wendell had been injured. Kearney J explained to the jury that although the Crown had put the video interview before them in the Crown evidence, the Crown's case was that they should not treat what the appellant said in the video interview as credible. He told them that they would have both the video tape and a transcript of the tape with them in the jury room. He then read them the most important parts of the transcript.
It was immediately after that that he continued:

"Now, that's the account by the accused. It's not evidence before you in this sense, that it was not given in the witness box before you and therefore wasn't subject to cross-examination. It serves as the accused's self exculpatory account to the police of what happened. It was given the day after the incident, and you give it such weight as you think fit. The Crown says you should reject it as being unbelievable."

It is the second and third sentences of this passage which are said to contravenes 9(3) of the Evidence Act.
In the circumstances, it was necessary for Kearney J to explain the difference between the status as evidence of what the appellant was recorded as having said to the police in the video interview and evidence given by a witness under oath and subject to cross-examination. It seems to me that
this is what Kearney J did and that what he said on the subject could not reasonably be understood by any person listening to the summing-up as being a comment by him on the fact that the appellant had not given evidence at the trial.
I agree with Angel J that the question of law reserved for this court should be answered in the negative.

