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IN SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

R v Stanischewski [2001] NTSC 86
No. SCC/200202085


	BETWEEN:

	THE QUEEN
	Plaintiff

	AND:

	KEVIN STANISCHEWSKI
	Defendant

CORAM:	MILDREN J

REASONS FOR RULING

(Delivered 10 October 2001)

MILDREN J:
[1]	The accused, Kevin Stanischewski, was charged with that, on 21 July 1999 at Darwin, he robbed Klaus Werner of a television set, the property of Northern Freight Management Pty Ltd.
The Crown Case
[2]	The case presented against him alleged that he and another co-offender removed the television set off the back of a stationery flat top truck which had been parked in a delivery area at the Casuarina Shopping Centre.  The truck belonged to Northline Freight Management Pty Ltd (the carrier) which was carrying a number of electrical items, including the television set in question, to be delivered to a tenant of the shopping centre.  Mr Werner, an employee of the carrier and the truck driver, Mr Hester, had left the truck unattended whilst they delivered some of the items for delivery to the store.  Upon returning to the truck, they saw the accused with the television set in his arms standing near the truck.  Mr Hester yelled out.  The accused dropped the television set and he and his co-offender ran into the shopping centre through a nearby doorway.  Mr Hester gave chase but was unable to find them.  Mr Werner also gave chase.  He re-entered the shopping centre through another door hoping to cut them off.  Both Mr Werner and Mr Hester ran through the shopping centre looking for the accused and his co-offender.  The shopping centre is a very large one.  They both came out of the shopping centre at different times and locations some distance away from the truck, near Trower Road.
[3]	Whilst on the way through the shopping centre Mr Werner had stopped briefly to enlist, unsuccessfully, the aid of a security guard.  When he came out of the centre near the cinema complex, he caught sight of the offenders walking through the car park towards the premises of Kentucky Fried Chicken.  He sprinted after them and, as he reached the premises of the ANZ Bank, he saw the offenders crossing Trower Road towards Casuarina Plaza, an office building on the other side of the road.  He crossed Trower Road and caught up to them.  As they were about to enter this building he said:   "You guys look like you're off in a bit of a hurry".  The co-offender then sprinted through the door, but the defendant turned around and hit Mr Werner with his fist on the side of his head two or three times.  Mr Werner fell to the ground.  The defendant went to go through the door but Mr Werner grabbed him by the pants.  The defendant punched him again on the top of the head and on the nose, causing an undisplaced fracture thereto.  The defendant was then able to make good his escape.  According to the evidence, between five and ten minutes had elapsed between the moment Mr Werner first saw the accused and the time he was assaulted.
[4]	Mr Hester in the meantime, had seen Mr Werner crossing Trower Road towards Casuarina Plaza and he followed him. By the time he arrived at the entrance to the building, he saw Mr Werner lying injured on the ground.  The defendant and his co-offender were nowhere to be seen.
Robbery
[5]	Section 211(1) of the Criminal Code which provides for the offence of robbery is in the following terms:
Any person who steals and immediately before or at the time of his doing so, or immediately after his doing so, uses or threatens to use violence to any person in order to obtain the thing stolen, to prevent or overcome resistance to its being stolen or to prevent or hinder his pursuit, is guilty of a crime called robbery and is liable to imprisonment for 14 years.
The No Case Submission is dismissed
[6]	The Crown case was that the defendant stole the television set and immediately after his doing so, used violence in order to prevent or hinder his pursuit.  Counsel for the accused, Miss Spowart, submitted there was no case to answer because on the facts so much time had elapsed and the assault was so far physically removed from the place where the television set had been stolen, that it would not be open to the jury to find that the violence was used immediately after the stealing.  This submission was further elaborated upon in a number of ways which I will mention shortly.  I held that there was a case to answer and left the charge to the jury.  The defendant was ultimately convicted of robbery.
[7]	At the time I dismissed Miss Spowart's no case submission, I gave very brief reasons but reserved the right to deliver more detailed reasons at a later time.  I now provide those reasons.
The submissions of Counsel for the Accused
[8]	The first submission was that the stealing had been completed at or about the time when the television set had been removed from the tray of the truck.  The assault occurred some five to ten minutes later at a location in another building quite some distance away.  At this time, the offenders were no longer in possession of the television set.  As the pursuit had been in progress for some time after the stealing, it could not be said that the violence was used "immediately after" the stealing.
[9]	Next, Miss Spowart submitted that the essence of robbery is the combination of theft and violence so as to form one transaction or episode.  There is no evidence that the use of violence was part of any plan to prevent or hinder pursuit.  The violence used was a separate and different episode, not part of the same transaction.  No threats or violence were used towards Messrs Hester or Werner before the pursuit began.  In order to be "immediately after" the stealing, the violence used would have to have occurred whilst the accused was still at the truck.  The violence was not a part of the circumstances of the stealing.  Miss Spowart also referred me to three authorities in support of her argument which I will discuss later.
The submissions of Counsel for the Crown
[10]	Mr Elliott who appeared for the Crown, submitted that the provisions of s211(1) of the Code were unique because neither the common law nor any of the other Australian codes provided for the use of violence to prevent or hinder pursuit as an element of the crime of robbery.  Further, there are no decisions of this Court as to the construction to be given to the expression "immediately after his doing so, uses ... violence to any person in order ... to prevent or hinder his pursuit...".  It is not unusual to find in the various statutory formulations of what amounts to robbery, the element that immediately after the stealing violence is used to prevent or overcome resistance to the stealing: see, for example, s409 of the Criminal Code (Qld) and s391 of the Criminal Code (WA).  I note also that s240(1) of the Criminal Code 1924 (Tas) is in similar terms.  In each of these formulations, the violence is directly linked to the stealing because the violence must be used in order to obtain the thing stolen or to prevent or overcome resistance to the stealing.  However, the words used by s211(1) of the Code focus not on the object of the act of stealing, or resistance to the stealing, but on the hindering or prevention of the pursuit of the offender.  Thus it was submitted that the section is not only concerned with the prevention of the stealing of the property, but with the pursuit of the offender, irrespective of whether or not the offender still has possession of the property. 
[11]	Mr Elliott submitted that on the true construction of s211(1) it was open to the jury to find that the violence was used "immediately after" the stealing,  if the jury was satisfied that there was a pursuit by Mr Werner, that the pursuit had not been interrupted and that the violence was used by the accused in order to hinder or prevent his pursuit.
The authorities
[12]	At the end of submissions, I indicated that I considered that Mr Elliott's submission was correct.  The words "immediately after", when appearing in a statute, must take their meaning from the context of the statute in which those words are found, c.f. Loizos v Carlton and United Breweries Ltd (1994) 94 NTR 31 at 34-35 per Kearney J.  In Lister v Forth Dry Dock Engineering Co Ltd (in receivership) [1990] 1 AC 546 at 567, Lord Oliver of Aylmerton said in respect of the expression "immediately before":
	The expression "immediately before" is one which takes its meaning from its context, but in its ordinary signification it involves the notion that there is, between two relevant events, no intervening space, lapse of time or event of any significance.
[13]	In Smith v Desmond and Another [1965] 1 All ER 976, the respondents had been convicted of robbery in circumstances where they had overpowered nightwatchmen on duty in a bakery, taken them into an adjoining bakery where they were bound and blindfolded, then taken into a lavatory where their ankles were bound.  The respondents then broke through a window into the cash office which was some fifteen yards from the lavatory and some distance away from the bakehouse.  The respondents then broke open the safe and carried away some ten thousand odd pounds.  The raid lasted around four hours as it took some time to burn open the safe and for it to cool before the contents could be removed.  The respondents had been indicted under s23(1)(b) of the Larceny Act, 1916 (UK) which provided that every person who "robs any person and, at the time of or immediately before or immediately after such robbery, uses any personal violence to any person" shall be guilty, etc.  There was no statutory definition of robbery.  The argument focused not on whether the robbery occurred immediately after the violence, but whether there was a robbery of the nightwatchmen.  It was not contended that they did not have a special property in the money sufficient to found a charge of robbery, but that there was no taking from them as they were not present when the thieves carried away their spoil.  The appeal was successful, the House of Lords unanimously holding that they were constructively present.  The case was relied upon by Miss Spowart in support of her argument that the stealing and the violence were insufficiently linked by the accused's presence at the scene of the stealing so as to constitute robbery.  However, that case turned upon the common law meaning of robbery.  It is clear that s211(1) of the Code does not codify the pre-existing common law, but rather expands upon it and depends also on the definition of "steal" to be found in s209(1).  There is therefore no justification for referring to the common law to resolve any ambiguity in the construction to be given to s211(1), assuming such an ambiguity exists: c.f. Pearce and Geddes, Statutory Interpretation In Australia, 4th Edition, paras [8.8] to [8.9] and the authorities therein referred to.  However, it is to be noted that even at common law, questions of separation of time and distance between the stealing and the violence were matters of degree for the jury to decide: see Lord Pearce, at 993.  Miss Spowart referred to Go v The Queen (1990) 73 NTR 1, where the Court of Criminal Appeal referred to Smith v Desmond with approval, but the point there in issue was whether the formulation of the charge was duplicitous and is not relevant to the question of construction which falls to be determined.
[14]	I was also referred to Elliott and Hitchins (1983) 9 A Crim R 238, a decision of the New South Wales Court of Criminal Appeal.  In that case, the accused had been convicted of felony murder in circumstances where there had been a robbery of a taxi driver at Cammeray and the killing of the driver at Hoxton Park some three quarters of an hour later.  Section 18 of the Crimes Act (NSW) defined murder to include an act of the accused causing the death charged where the act was done:
...immediately after the commission, by the accused, or some accomplice with him, of a crime punishable by death or penal servitude for life.
The crime alleged to have been so committed was the robbery.  Lee J said, at p247:
What s98 plainly contemplates is that the act of wounding is to have a relationship both in fact and in time to the robbery and not be regarded as a matter unassociated with that event.  But the word "immediately" does not require to be given a meaning which would restrict the application of the section to an event occurring within second (sic) or minutes of the termination of those particular actions which constituted in law a robbery of the victim.  The whole of the circumstances involved in the robbery must be looked at and a decision made against the entire context of the evidence in regard thereto.
The evidence in the present case disclosed, or at least the jury were entitled to infer, that the appellants and De Vries, from the time they entered the taxi, intended that the taxi driver should be robbed and attacked with knives and left in a remote spot and that from the time the taxi arrived at Cammeray – if it ever went there of course – until the time it reached Hoxton Park, the driver was under the menace of the knives of the robbers.  On this view the jury could regard the whole incident as but one episode involving a robbery with violence which resulted in the death of the taxi driver.  It was open to the jury to conclude that the wounding and "dumping" of the taxi driver was an integral part of the plan to rob him and that the fact that he was not stabbed and left in some street in Cammeray had no significance against the facts established in the evidence showing an overall plan which linked his death directly to the robbery.
[15]	Miss Spowart relied upon the last paragraph of the passages quoted above.  Her submission was that on the facts of this case, no inference could be drawn that the stealing and the violence were part of an integral plan or overall plan.  I accept that the evidence does not go that far, but in my opinion that is not necessary.


The construction to be given to s211(1)
[16]	Section 211(1) refers to two alternative limbs, either of which must occur immediately after the stealing in order for there to be a robbery.  The first is if immediately after the stealing, violence is used "in order...to prevent or overcome resistance to its being stolen".  The resistance could occur either immediately before, at the time of, or immediately after the stealing.  This limb of s211(1) would be sufficient to cover the situation which might have arisen had Messrs Werner or Hester attempted to use force to recover the property from the accused at or near the scene and violence had been used to prevent this from happening.  The second limb is if immediately after the stealing, violence is used "in order...to prevent or hinder his pursuit".  At this stage the stealing is complete but the robber may or may not still have possession of the thing stolen.  Here the section concentrates not on recovery of the thing stolen, but on the pursuer and the pursued.  A number of scenarios may be envisaged.  First, the robber may use the violence even though no pursuit has yet begun; a pre-emptive strike.  Such a scenario is already covered by the first limb of s211(1).  Thus it seems to me that the intention of the legislature was not to confine the operation of the second limb to a pre-emptive strike.  Secondly, the violence may be used after a pursuit has begun.  At this stage, the thief may still be in possession of the thing stolen.  If the thief uses violence at this stage to prevent or hinder his pursuit, Miss Spowart's argument seems to accept that this would fall within the section.  However, if during the pursuit, the thief discards the goods but the violence occurs later whilst the pursuit is still in progress, her submission was that there was no robbery within the meaning of the section.  I do not accept this submission.  The second limb of the section focuses not on the pursuit of the goods, but on the pursuit of the thief.  It is not necessary to read into the second limb any words of limitation to give the provision meaning.  The natural and ordinary meaning of the words "...in order...to prevent or hinder his pursuit" would include violence used, whether or not the thief still has possession of the goods.
[17]	In my opinion, the context of the word "immediately" discloses an intent that the stealing and the violence used to hinder or prevent the pursuit be sufficiently connected so as to be seen as one transaction.  In this case, there was evidence of a "hot" pursuit and it was open to the jury to conclude that the pursuit was still in progress and without any interpretation to it at the time of the violence and that the violence was used in order to prevent the pursuit from continuing.  In those circumstances I considered it open to the jury to conclude that the accused was guilty of robbery as alleged and that the matter ought to be left to the jury.
___________________________

