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	BETWEEN:

	LEONARD DAVID PRYCE
	Appellant

	AND:

	JEREMIAH WALKER
	Respondent

CORAM:	MARTIN CJ

REASONS FOR JUDGMENT

(Delivered 6 May 1999)


	Application for an order under s 43 of the Sentencing Act 1995 (NT) in relation to a breach of an order suspending sentence.

On 26 September 1997, this Court sentenced the respondent to a term of imprisonment of three years on his being convicted for committing an aggravated dangerous act, contrary to s 154 of the Criminal Code 1983 (NT).  It was then ordered that the respondent be released after serving nine months, and that the balance of the sentence be held in suspense for three years from the making of the order, that is, 25 September 2000.  His Honour fixed the period of three years from the making of the order as the period during which he should not commit an offence punishable by imprisonment if he was to avoid being dealt with under s 43.  
In the early hours of 30 January 1999, the respondent failed to supply a sufficient sample of his breath, contrary to s 20 of the Traffic Act 1987 (NT) which provides for a maximum penalty of $1,000 or imprisonment for 12 months.  The precis of the facts indicate that the respondent was then observed by police to be affected by alcohol.
On 27 March 1999, the respondent drove a motor vehicle on a public street when he had a concentration of alcohol in his blood equal to 80mg more alcohol per 100ml of blood, contrary to s 19(2) of the Traffic Act.  That offence is also punishable by a term of imprisonment.  In addition, he was then driving the motor vehicle whilst unlicensed, driving without due care and he failed to stop after an accident.
Both matters came before the Court of Summary Jurisdiction on 29 March 1999.  He was then convicted in relation to the first offence and sentenced to three months imprisonment, and on the second series of offences, convicted and sentenced to eight months imprisonment.  It was ordered that the sentences be served cumulatively (I understand that an appeal or appeals may be pending against those sentences alleging error on the part of the learned Magistrate in failing to take into account the provisions of s 58 of the Sentencing Act).  The first offence was committed about seven months after the order suspending the sentence to imprisonment came into effect, and the others, about ten months after that date.
The circumstances leading to the conviction and sentence in respect of the dangerous act were that together with another person the respondent had struck a man about the head and body causing him serious danger.  The offence was aggravated because those injuries caused the man’s death and because the applicant and the other man were under the influence of alcohol.  The maximum penalty for that offence is 14 years imprisonment.  The facts and the nature of the charge made it apparent to the learned sentencing Judge that neither offender intended to seriously harm the deceased.  His Honour accepted that there was no premeditation in the offence and that there was a degree of provocation by the deceased in beating the respondent with a stick prior to the attack upon him.  The fatal blows were struck as part of an ongoing altercation between the three men.
During his sentencing remarks, his Honour said:
“This Court is not in a position to cure or alleviate the terrible problems associated with over indulgence of alcohol.  No doubt offenders such as the present do not stop and think of the consequences of their actions while under the influence of alcohol.  Their punishment can stand only as a warning to others that alcohol taken in excess can have very serious consequences.”
	I note that the respondent’s drinking of alcohol was an element in the offences for which he was recently convicted.  

The respondent is now 24 years of age, a traditional Walpiri man, who has had little formal education.  He can not read or write English, although he speaks the language, but not very well.  After his release from prison in June 1998 he went to Yuendumu to live, but as a result of family troubles he then moved to Lajamanu where he had extended family.  He was said to be settled there and, “doing well”.  He is married in the Aboriginal way and his wife tries to stop him getting into trouble.  He has worked as a mechanic and has developed interests in music, playing the guitar, participating as part of a band and writing songs.  He teaches his brothers to play the guitar.
Counsel for the respondent said that both his wife and her mother were a good influence on him.  He says he does not want to break the law and that he would like to continue to live at Lajamanu.  Both offences occurred when he was away from that centre, the first in Katherine, the second in Alice Springs.  I note his extensive criminal record, including numerous convictions for motor vehicle offences, including two in 1995 for driving with a blood alcohol content exceeding .08 and another alcohol related driving offence in 1997.  No doubt those matters were all taken into account by the learned Magistrate in sentencing for the offences which gave rise to this application.
Although the influence of alcohol was present in the dangerous act offences and these, the former involved personal violence and there was none of that here.  The difference in the nature of the offending is significant.  In R v Walker (1994) 116 FLR 190 I took the opportunity to outline, in the circumstances of that case, some of the considerations which appeared to me could be taken into account in the exercise of a discretion upon an application such as this.  Mr Walker had been sentenced to imprisonment for three years for manslaughter.  He had stabbed a man in the course of a brawl when he was apparently going to the aid of a relative who was being violently assaulted by other people.  The man stabbed died as a result.  In breach of the sentence which was then suspended, he was convicted for driving whilst having a blood alcohol level in excess of .08 and of driving whilst unlicensed in June 1994, and in August 1994 he was convicted for driving whilst having a blood alcohol content of .121 per cent and being a disqualified driver.  In that case the offender had not been brought before this Court when he had first been convicted for an offence during the period of the suspended sentence, and I pointed out that the prosecutorial discretion to invoke the powers of this Court, if not exercised promptly, may result in unfairness to an offender.  That is not the case here.  Both prosecutions were brought before the Court of Summary Jurisdiction together on 29 March 1999 and these proceedings instituted promptly thereafter.  I note that, subject to the pending appeal, it is likely that the applicant will spend some months in gaol arising from those offences and that in itself ought to be a reminder to him of the seriousness of driving a motor vehicle whilst affected by alcohol.
I am satisfied that the respondent committed the offences within the period fixed by his Honour.  The Court may, in those circumstances, restore the part sentence held in suspense and order him to serve it.  It is obliged to make that order unless it is of the opinion that it would be unjust to do so in view of all the circumstances which have arisen since the suspended sentence was imposed, including the facts of any subsequent offence and, if it is of that opinion, the Court is to state its reasons.  I have canvassed the circumstances which have arisen since the suspended sentence was imposed and the facts of the subsequent offending.  Although noting that alcohol was involved in all offences here being considered, there was no violence related to the offences which lay the foundation for this application.  The respondent’s progress to rehabilitation within the community at Lajamanu weighs in his favour.  In my view it would be in the interests of his further rehabilitation and the community at Lajamanu if, when released from his present confinement, he returned to that community and be under supervision for the balance of the period of the suspended sentence.  I do not therefore propose to order him to serve any part of that sentence.
However, I warn the respondent that his continued heavy drinking such as to get him into trouble is of concern to this Court.  It has once before led him into very serious trouble when that man died and has the potential to lead him into further trouble and he poses a real threat to members of the community in which he resides.  I want him to understand that the Court does not take lightly the commission of an offence punishable by imprisonment during a period of a suspended sentence, and if he is brought back before this Court in circumstances similar to this, he may find himself having to go to gaol to serve out the whole or part of the two years and three months of that suspended sentence.
No action will be taken on this application.
------------------------------------------------------------

