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REASONS FOR JUDGMENT
(Delivered the 30th day of March 1988)


The	appellant was charged on two counts that he brought liquor into a restricted area, namely the Yuendumu restricted area, contrary to s. 75(A) of the Liquor Act, and that he had liquor under his control within the Yuendumu restricted a ea, contrary to s. 75(B) of the Liquor Act.
There is evidence before the Magistrate that the appellant was one of a number of people in a truck which had come from Alice Springs, and that it had driven into a particular area where the appellant was apprehended and charged with these offences.


There is further evidence that the passengers in the truck disposed of certain liquor before entering that area, but that there was one container of wine which remained in the truck, and there was evidence which His Worship was entitled to accept that the appellant was the person in possession of that container and had it under his control, and there was evidence upon which His Worship could have found that the appellant was the person who brought the container into the area.

The preliminary point taken by those appearing for the appellant at the hearing, and taken again on this appeal, was that there was no proof that the area in which the appellant was apprehended was a restricted area.	I have already made some observations about the problems relating to proof of these matters and the necessity to exclude or reject hearsay evidence.		I refer to my decision in Burton v Pittorino, delivered on 2 December 1987.	I do not propose to repeat the observations there.	In this case, a certificate was produced, and indeed, a map of the Yuendumu area was also produced.	The matter before the Magistrate was adjourned, and it appears that at the adjourned hearing there was a further map produced, which seems to have been a much more detailed map, giving a greater area of the Territory.	That second map was not before me, and nobody seems to know what has happened to it, although it seems to have been marked as an exhibit.
I assume, from what is in the transcript and what counsel have told me, that it was as I have described it, a map showing a large area of the Territory including Yuendumu.

The certificate which was produced was to this effect: it was headed, "Yuendumu Restricted Area", and collDilenced with the words, "I, Bruce Edward Chapman, Deputy Registrar with the Northern Territory Liquor Commission in Alice Springs, being the person having the care, custody and control of the CollDilission's records in Alice Springs, do hereby certify that the Yuendumu Restricted Area is	"
then followed a surveyor's description of the area.


Accompanying that certificate was the first map, which gave the plan of Yuendumu and identified it by certain areas outside which are mentioned in the certificate.	For instance, the certificate refers to Mt Allen, Mt Wedge, Mt Doreen and Mt Denison; all of which are mentioned in the surveyor's description in the certificate.	Had there been evidence before the Magistrate by one of the prosecution witnesses that the particular area set out in the map corresponded with that in the certificate, there would have been no difficulty, in my view, in accepting the certificate
as referring to that area.


I wish to make it clear that it would not have been necessary to have some sort of exact surveying evidence





given by a professional to establish the position of the restricted area. I agree with the Magistrate's observations as to the way in which the area could be recognised.	It is a matter of common sense.	However, the difficulty is that the certificate produced is lacking one necessary element before it becomes a certificate admissible under s. 75(2).

That sub-section says:


"(2) In any proceedings for an offence against this section a certificate of the Commission stating that a place was, or was not, at a specified time, within a restricted area is evidence of the fact stated."


What has been done by the certificate is to refer to an area which is described as the Yuendumu Restricted Area, but there is no statement that at the particular time in which the appellant was apprehended that area was a restricted area.

The Crown, in my view, and because of the express words ins. 75(2) cannot rely on any sort of presumption of continuance.	The certificate might well otherwise have been admissible, together with the map, although I repeat that the procedure need not be as complicated as that.	It seems to me that a certificate under s. 75(2) does not have to be a highly technical document provided that it sufficiently describes the place which it is alleged was within a restricted area.
My own view is that it would be quite sufficient to describe the place as, for instance, "an area within a radius of 100 metres of the Police Station at Yuendumu." Provided some evidence was given by the prosecution that there was a Police Station at Yuendumu, that in my view would be sufficient to describe the area.	Another way might be to describe the place as, "The place constituted and known as Yuendumu, and within (described) fenced boundaries," if there are such fenced boundaries at Yuendumu.

Provided that there is then some evidence by the prosecution that that was the area in which the appellant was apprehended, and provided the certificate is otherwise in order, it seems to me that that would be sufficient.	But it is necessary for the certificate to contain the matters which s. 75(2) requires, and that is that a place was, or was not, at a specified time, within a restricted area.
What has not been done, in this case, is to comply with the provision, "at a specified time."

That, in my view, is fatal to the validity of the certificate.

Perhaps I should also draw attention to the altered description of the word "Commission".	It might be important to remember that under recent amendments the term "Commission" now means "the Racing, Gaming and Liquor
Commission, as constituted."	Previously the term "Commission" meant "the Liquor Commission of the Northern Territory, constituted under Part II."	I mention that for the guidance of prosecutors in the future, because the certificate which was placed before the Magistrate was a certificate of the Registrar of the Northern Territory Liquor Commission.	That is not a body which now exists or comes within the meaning of the word "Commission" in the Act.	I merely draw attention to that because it seems to me that the Act has provided a very simple process whereby the prosecutor can establish that a place was within a restricted area, and that it should not be difficult for certificates to be prepared in the future, provided they comply with s. 75(2), and provided that some evidence is then given that the locality in which an alleged offender was apprehended was within the locality described.	As I have emphasised, one does not need a detailed surveyor's description for that.

The case of Jambajimba v Svikart (unrep - 7 September 1984) has been mentioned to me.	That was a decision of Muirhead J., in which he found, inter alia, that the prosecution had proved that the area was within a restricted area, although a certificate had not been produced.	However, I refer to my own judgment in Burton
v Pittorino, in which I stated:
11 One way of overcoming the absence of a certificate is if the accused admitted that element against him.11


In the case of Jambajimba v Svikart, His Honour Muirhead J. made this observation at p. 2:


11 At the hearing, whilst proof was not adduced, it appears to have been common ground that the events took place within a restricted area so specified-''


so it appears to me that His Honour is accepting that there was some form of admission by the accused in that case which was sufficient to allow the prosecutor to proceed without the production of a certificate.

Of course the distinction between that case and the present is this: that on this occasion there was no admission at all that the area was a restricted area.	On the contrary, there was a specific refusal to admit by Counsel for the appellant, and a clear challenge by him to the prosecution that it must prove its case on that issue.
That being so, it was necessary for the prosecution to prove its case strictly, and it failed to do so because the certificate which it produced was lacking an essential element required bys. 75(2).

Although I understand that certain other objections were taken at the hearing below, and would have been taken
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on this appeal, I make no ruling on those because, at the request of Counsel for the appellant, and with the consent of the Crown, I was asked to rule on this preliminary point. Since that point is fatal to the Crown's case, all that is necessary is to make the orders that the appeal be allowed, and that the convictions and sentence pronounced on 21 January 1988, be quashed..

The orders will be:-


	the appeal be allowed;
	the convictions and sentences pronounced on 21 January 1988 be quashed.


