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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 830 of 1987
 






BETWEEN:
CHRISTOPHER JOHN McNEVEN
Plaintiff

AND:
ANTHONY JOHN CAVIT
Stipendiary Magistrate
Defendant Sitting as a Court of Summary Jurisdiction



CORAM:	MARTIN J.


REASONS FOR JUDGMENT
(Delivered 20 June 1988)





This is an application for relief in the nature of certiorari to quash a conviction and penalty imposed by a Court of Summary Jurisdiction, upon the ground that the penalty imposed exceeded the jurisdiction of that Court.
Leave is granted to amend the originating motion to specify the conviction complained of.

In 1778, counsel appeared before the Court of King's Bench for John Hale, who had been convicted in treble the value of 5201b weight of tea, and his cart and horses and the tea were forfeited.	Upon the conviction being








and the tea were forfeited.	Upon the conviction being removed by writ of certiorari a rule was obtained to show cause why it should not be quashed, the justices having improperly proceeded to convict the defendant in treble the value of the tea.	So much of the conviction as related to that penalty was quashed; but the rest, as to the condemnation of the tea and the cart and the horses was adjudged good.	The report of Rex v John Hale in 2 Cowp.729 and 98 ER 1331 noted "It seemed to be the opinion of
Mr Davenport, who was of counsel for the defendant, that a
conviction could not be adjudged bad in part, and good for the rest.	But for the benefit of his client, he consented to this mode of accommodating the dispute; and a rule was accordingly made, as above."

It appears that the "conviction" was allowed to stand notwithstanding that part of the penalty was quashed.

A distinction has been drawn, so as to sever a conviction, allowed to stand, from an order for costs made without jurisdiction consequent upon it, which was quashed, The Queen v Lee (1876) 1 QB 198, and an order for costs has survived a successful application to quash directions forming part of the order, Rex v West Riding Justices (1904)
1 KB 545.	Those decisions show that certiorari has gone to quash part only of an order, "invalid addenda", when the order is clearly severable into two or more separate
orders : per Bray CJ. in The Queen v Wright; ex parte Klan (1971) (SASR) 103 at 116.	However, as His Honour there observed "perhaps it will not be done at all in the case of a conviction" and cited R   v Hale in support.	In The King v Willesden Justices ; ex parte Utley, (1948) 1 KB 397 Lord Goddard CJ. held at p. 399 that "if a sentence is imposed which is not authorised by law for the offence for which the defendant is convicted, that makes the conviction bad on its face and being a bad conviction, it can be brought up here to be quashed, and when so brought up, must be quashed, for this court has no power, and never has had any power, on certiorari, to amend the conviction."	Atkinson and Hilbery JJ. agreed.

A Mr James was convicted before a Court of Summary Jurisdiction in South Australia, sentenced to three months imprisonment and disqualified from holding or obtaining a drivers license for five years.	The sentence of imprisonment was invalid and application was made to the Supreme Court for certiorari to quash the conviction.
R v Smith; ex parte James (1966) SASR 47.	Counsel for the applicant contended that not only must the unlawful sentence be quashed but also the conviction and order for disqualification.	At p. 53 their Honours Napier CJ., Chamberlain and Hogarth JJ. considered what Lord Goddard had to say.	Their Honours referred to the ambiguity surrounding the word "conviction", pointing out that it may refer to the






"verdict" or to the "judgment founded on that verdict."	In that case, as here, the conviction, in the sense of a verdict, was "a good and valid finding of guilt."	Their Honours said there was every reason why it should stand as a foundation for the order of disqualification and proceeded to quash the sentence of imprisonment only.


In Attorney General for New South Wales v Dawes (1976) 1 NSWLR 242 the Court of Appeal heard an application for an order in the nature of certiorari, on the ground that a sentence imposed in the District Court was beyond its jurisdiction.	The Court at p. 247 followed Exparte Utley which it described as being "directed to the indivisible act of quashing a conviction which is bad on its face.", and that "where the record shows a conviction imposing a penalty not permitted by law, the conviction as it stands is bad, and the power can only be exercised to quash the whole." Their Honours, Moffitt P. and Glass and Mahony JJ.A. went on to point out that the order specifying a non-parole period was dependent upon a sentence made within jurisdiction and goes with the conviction.

On 14 April 1986 the plaintiff was convicted before the Court of Summary Jurisdiction at Darwin, for that he on
1 February 1986 did drive with a blood alcohol level in
excess of .08% and for that he was imprisoned for 12 months, but released upon a bond to be of good behaviour under
conditions.	At the same time he was further convicted for another offence arising from the same facts, namely driving in a manner dangerous for which he was sentenced to 4 months imprisonment and released upon his entering into a bond to be of good behaviour.	No relief is sought in respect of that matter.

The maximum penalty provided by law for the first conviction referred to is 6 months imprisonment.	The learned magistrate exceeded the jurisdiction of the court. There is no dispute about that.	However, I am not sure that the evidence put forward by the plaintiff of the fact of the conviction and penalty was satisfactory.	Since, in this case, there was no objection - indeed it was cowmen ground that the learned magistrate had erred - I am not called upon to decide whether a certificate under s. 72 of the Justices Act (which was in evidence) or the proof of conviction provided for ins. 187A of the Act, is the proper way to show the record of that court.

In accordance with established practice the magistrate appear·ed to submit to such order as this court might make.	The original complainant was heard as an interested party in opposition to the application made by the plaintiff that the conviction be quashed.	The evidence put forward on behalf of the complainant was to the effect that the learned magistrate must have made a mistake in that
he intended to impose the penalty of 4 months imprisonment in respect of the exceed .08 charge, and the penalty of 12 months imprisonment in respect of the dangerous driving charge.	The evidence was that His Worship had extensive experience in dealing with charges of the nature of these, that he well knew the maximum penalty in respect of a .08 offence, and that if the penalties were transposed as suggested, then they would be within the range of penalties imposed for like offences in the circumstances of this case and the defendant.

I have no reason to doubt those propositions, but the fact is the magistrate made the error.	Neither the prosecutor nor the legal representative for the defendant drew it to his attention at the time.

The so called "slip rule" or "slip order" does not apply in this case, as to which sees. 186 of the Justices Act.

A question arose as to whether the application for

prerogative relief should have been made under the former or
current Rules of the Court.	The plaintiff proceeded under the new rules, o. 56.	It was not argued on behalf of the defendant that if the incorrect procedure had been adopted
the originating motion should be struck out.	The only matter raised was that whatever the law applying when the


originating process was filed, the plaintiff was long out of time to seek the relief.	Under the former rules (0. 55
r. 8) an order nisi for a writ of certiorari shall not be
granted unless made within 6 months after the judgment. Under the new rules the originating process must be filed within 60 days of the judgment.	In either case the court has power to extend time.	However I do not consider that I need consider the exercise of that discretion since the error is patent and the plaintiff is entitled to the
appropriate relief ex debito justitiae; delay is immaterial,
per Sly J. Ex parte South Australian Brewing Co Ltd 8	SR (NSW) 361 at 395.

Upon consideration of the authorities I do not think that it is open to this Court, on an application such as this, and in these circumstances, to separate the conviction, or verdict, from the penalty, or the judgment founded on that verdict.	They are indivisible and the good behaviour bond being dependant upon a sentence made within jurisdiction it must go with the conviction.

This Court has no power, on certiorari, to amend the conviction nor to substitute a proper penalty, as it might do on appeal (s. 177 Justices Act).	I respectfully adopt what Lord Goddard had to say in ex parte Utley at
p. 399 "It would, perhaps, be a good thing if the law were altered by legislation, and power were given to this court






on a certiorari to substitute for the penalty which was in fact imposed a penalty which could lawfully have been imposed, or to order the case to go back to the magistrates to consider what the proper penalty should be."

It is ordered that, the conviction in respect of the exceed .08 charge be quashed.

