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BAI98009

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. LA 13 (9710761) of 1997

IN THE MATTER of an appeal under the Work Health Act



		BETWEEN:


PRIMARY PRODUCERS IMPROVERS PTY LTD
			Appellant

		AND:

		SALOMI UN
			Respondent


CORAM:	BAILEY J


REASONS FOR JUDGMENT

(Delivered 23 March 1998)

	On 6 February 1998, I dismissed an appeal by the appellant employer against a decision of Mr D Trigg SM presiding in the Work Health Court and indicated that I would publish reasons at a later date.

	On 2 July 1997, Mr Trigg had declined to exercise the discretion (section 87 of the Work Health Act – “the Act”) of the Work Health Court to relieve the appellant employer of having been deemed to have accepted liability for weekly compensation payments and medical expenses (subdivisions B and D of Division 3 of Part V of the Act). Such deemed liability arose as a consequence of the employer’s failure to comply with the times specified by section 85(1) of the Act to notify the respondent worker that her claim for compensation was accepted, deferred or disputed.

	The background to this matter may be stated briefly as follows. The respondent entered employment with the appellant employer on 30 March 1995. On 1 May 1995, she claims to have suffered an injury within the meaning of the Act as a consequence of which she left her employment with the appellant on 2 May 1995. She claims to have been totally or partially incapacitated for work as a result of the injury since that date. On 27 March 1997, the appellant employer was served with a claim for compensation signed by the respondent worker.

	Pursuant to section 85(1) of the Act, the appellant employer was required to respond to the respondent worker’s claim within ten working days of its receipt by notifying the worker whether liability for compensation was accepted, deferred or disputed. It is not a matter of dispute that the ten day period expired on 10 April 1997. The appellant employer’s insurer received the respondent worker’s claim form on 17 April 1997. Notice of the employer’s decision to dispute liability for the worker’s claim for compensation was furnished to the respondent’s solicitors some six weeks after expiry of the ten day period prescribed by section 85(1) of the Act.

	In the above circumstances, the appellant employer accepts that it was deemed to have accepted liability for compensation pursuant to section 87 of the Act which is in the following terms:

	“87.	Where, within the times specified in section 85, an employer does not comply with that section, the employer shall, until such time as the Court orders otherwise, be deemed to have accepted liability for the compensation claimed in so far as the claim is in respect of compensation payable under Subdivisions B and D of Division 3.”

	Mr Trigg SM refused the appellant employer’s application to be relieved of liability for deemed acceptance of the respondent worker’s claim for compensation because he was of the opinion that –

(a)	the employer’s explanation for the delay in failing to comply with the ten day limit provided by section 85(1) of the Act was not reasonable;

(b)	he was not satisfied that if the employer’s application for relief was granted there would be no hardship or prejudice to the worker (other than that which could be cured by financial compensation); and

(c)	there was no proof that the employer had a meritorious defence to the worker’s claim for compensation.

	In addition, the learned magistrate took into account that the employer’s rejection of the worker’s claim was not furnished to the worker’s solicitors until nearly six weeks after expiry of the ten day period prescribed by section 85 of the Act and such (further) delay had not been explained satisfactorily by the employer.

	It is apparent that in formulating his reasons for refusing the employer’s application, Mr Trigg SM relied extensively on the guidance provided by the Court of Appeal as to the proper interpretation of section 87 of the Act in Schell v NT Football League (1995) 5 NTLR 1 (“Schell’s Case”). In a unanimous judgment, the Court of Appeal held (at pp5 – 7):

	“We consider that the words in the section, viz, ‘until such time as the Court orders otherwise’ are apt to confer the widest possible discretion upon the Court…

The object of Division 5 of Part V of the Act, in which ss85 and 87 are to be found, was discussed by Mildren J in Perfect v Northern Territory of Australia (1993) 107 FLR 428 at 435–436 where his Honour concluded that a purpose of the provisions was to ensure that claims were dealt with speedily, and to this end, the time limits prescribed and the procedures laid down must be strictly observed…

In our opinion the effect of the amendments to s87 was not confined to clarification of whether or not the deeming effect of the section was conclusive. As we have already observed, the words inserted into the section were appropriate to confer upon the Court the widest possible discretion. They are clear and unambiguous. If the legislature had intended that the employer could only be released from the effect of the section in the manner argued for by the worker, we would have expected the legislature to have said so, for example, by saying ‘until the Court otherwise orders upon proof by the employer that it is not liable to pay the compensation claimed’. There is no injustice to the worker if the words of the section are thus construed. The employer will still bear the onus of satisfying the Court that the discretion should be exercised in its favour. In most cases this would require, as a minimum, some reasonable explanation for the delay, satisfaction that there would be no hardship or prejudice to the worker which could not be cured, and proof that the employer has a meritorious defence. If the delay is lengthy, or not explained, or if the failure to comply with s85 was deliberate, or if the defence looks weak, the Court might not grant the employer relief unless there is actual proof that the employer is not liable at a full hearing on the merits. There may even be situations, such as impossibility of compliance with s85 by the employer or conduct on the part of the worker upon which the employer relies for not complying with s85, which may give rise to an exercise of discretion in the employer’s favour without proof of a meritorious defence. Further, the Court could, upon the exercise of its discretion, impose conditions depending upon the circumstances, designed to relieve the worker from any injustice, for example, by requiring the employer to make interim payments pending a full hearing on the merits, or by an award of costs. In our opinion the manner in which the Court might be called upon to exercise its discretion is expressed in the widest possible terms, and cannot be confined to rigid categories.” (emphasis added)
	
	The appellant employer has appealed against Mr Trigg’s refusal to relieve it of the consequences of section 87 upon the grounds that the learned magistrate erred in law in relation to each of three reasons I have referred to as (a), (b) and (c) above.

	An appeal from the Work Health Court is restricted to a question of law – see s116 of the Act. The authorities in relation to whether an issue is one of fact or law are conveniently summarised by Mildren J in Tracy Village Sports and Social Club v Walker (1992) 111 FLR 32 at 37. The approach adopted by Mildren J has been approved by the Court of Appeal in Wilson v Lowery (1993) 4 NTLR 79 at pp84–85. There is no necessity to repeat the relevant principles here. However, it is important to emphasise that the present appeal is against an exercise of discretion by the learned magistrate presiding in the Work Health Court.

	In the High Court case of Mallet v Mallet (1984–1985) 156 CLR 605 at 622, Mason J referred to the well settled principle governing an appeal from the exercise of a judicial discretion in the following terms:

	“The Full Court, in determining the appeal cannot substitute its opinion for that of the primary judge unless it is shown that he made some error in exercising the discretion, i.e., by acting on a wrong principle, by allowing extraneous or irrelevant factors to influence him, by failing to take into account some material consideration or by mistaking the facts: House v The King (1936) 55 CLR 499 at pp504–505; Australian Coal and Shale Employees’ Federation v The Commonwealth (1953) 94 CLR 621 at p627. And in some cases the exercise of the discretion may be vitiated by the primary judge’s failure to give sufficient weight to a relevant factor. However, an appellate court needs to view this ground of appeal with considerable caution…”

	In relation to the employer’s failure to comply with the ten day time limit prescribed by section 85 of the Act, the ground of appeal states:

	“That the Work Health Court erred in law, on an application by the employer to be relieved of liability under s87 of the Work Health Act, by failing to distinguish between the employer and Connie Bright, servant of the employer, in relation to the negligence of Connie Bright.”

	Ms Bright was at all relevant times the office manager of the appellant employer and the person responsible for handling claims under the Act on behalf of the appellant. There was evidence that Ms Bright had previously handled a number of claims within the periods prescribed by section 85. There was also evidence that Ms Bright had disclosed receipt of the respondent worker’s application for compensation to the employer’s insurer before expiry of the relevant ten day period. She claimed not to have been aware of the ten day requirement. The main reason advanced by Ms Bright for not forwarding the respondent’s claim more promptly to the employer’s insurer (for a response to be sent to the worker in accordance with the time limit prescribed by section 85) was the pressure of more urgent work as a result of taking a holiday some four weeks before receipt of the worker’s claim.

	The learned magistrate found that Ms Bright should have been aware of the ten day requirement and rejected her reasons for the delay. The learned magistrate found that Ms Bright did not consider the worker’s claim for compensation important and gave it limited priority. Mr Trigg concluded that this was not a “reasonable explanation” of the type required by Schell’s Case.

	Mr Barr on behalf of the appellant accepts (as he must) the adverse findings of fact against Ms Bright. However, he submits that the learned magistrate’s finding that Ms Bright was negligent in her duties does not preclude her employer from having a “reasonable explanation” for the delay in complying with section 85 of the Act. In his submission, it is the explanation which is required to be reasonable, not the delay itself or the conduct which culminated in the delay. In short, Mr Barr submits the appellant employer has a reasonable explanation for the delay – namely the negligence of its employee, Ms Bright.

	With due respect to the ingenuity of Mr Barr, this is a submission which I consider untenable. Section 85 of the Act imposes an obligation on an employer to deal expeditiously with claims for compensation. In the case of an incorporated employer, such as the present appellant, the employer can act only through its servants and agents. Ms Bright was the person responsible for meeting the employer’s obligations under section 85 of the Act. She was also the person authorised by the company to swear an affidavit explaining why the employer had failed in its obligation under section 85. In the present case, the learned magistrate was entitled to treat Ms Bright’s actions as those of her employer – both as to what she did (or did not do) in complying with section 85 of the Act and in determining whether or not the employer had provided a reasonable explanation for the delay. Ms Bright’s affidavit conspicuously failed to offer any reasonable explanation for the delay. It would make a mockery of the employer’s obligations under the Act if the appellant was entitled in such circumstances to rely on the negligence of the very person to whom it had entrusted its statutory responsibilities.

	Accordingly, I do not consider that there is any basis to set aside the learned magistrate’s exercise of discretion on the basis of the appellant’s first ground of appeal.

	With respect to the learned magistrate’s conclusion that he was not satisfied that, if the employer’s application for relief was granted, there would be no hardship or prejudice to the worker (other than that which could be cured by financial compensation), Mr Barr submits that the learned magistrate has misunderstood what was meant by “hardship or prejudice” in Schell’s Case. In the submission of the appellant, the hardship or prejudice must be such that it is a consequence of the employer being relieved of his deemed liability to pay compensation pursuant to section 87 of the Act.

	The passage quoted earlier in this judgment from Schell’s Case refers to the onus being on the employer to satisfy the Court that the discretion (under section 87 of the Act) should be exercised in his favour by establishing, inter alia, “satisfaction that there would be no hardship or prejudice to the worker which could not be cured”.

	The inclusion of a double negative in this passage is perhaps unfortunate. However, it seems clear that the Court of Appeal contemplated an application being refused where the employer failed to satisfy the Work Health Court that the worker would suffer no hardship or prejudice other than that of a kind capable of being cured by financial compensation. I do not consider that anything said by the Court of Appeal in Schell’s Case supports the restrictive interpretation of “hardship or prejudice” advanced by Mr Barr on behalf of the appellant. In the present case, Mr Trigg concluded:

	“The medical evidence suggests to me that the prolongation of these matters (i.e. the proceedings for compensation) may well have an ongoing adverse affect on the worker. That being so, it is not a matter which normally could be compensated in terms of costs. In terms of the Work Health Act, whilst a party can be compensated in terms of their loss of earning capacity, there is no common law element. There is no question of compensation for loss of amenities of life or other problems which a worker may suffer as a consequence.

They are real losses, and there is on the material before me an arguable case that they are, such losses may arise in this case and they are losses which on the face of it cannot be compensated by the existing proceedings.”

	In my view, the medical evidence as to the effect on the worker of protracted proceedings for compensation was a relevant factor in the learned magistrate’s consideration as to whether the worker was likely to suffer hardship or prejudice which was not capable of being cured by, for example, an award of costs and interest.

	The appellant employer also submits that the learned magistrate erred in finding that there was no proof of a “meritorious defence” to the worker’s claim for compensation.

	In its reply to the worker’s application for compensation, the appellant pleaded that the worker’s claim was “not maintainable pursuant to section 182(1)(a) of the Work Health Act as the worker did not make a claim for compensation within six months after the occurrence of the injury”. The six month limit for claims is subject to subsection (3) of section 182 of the Act which is in the following terms:

	“(3)	The failure to make a claim within the period specified in subsection (1) shall not be a bar to the maintenance of the proceedings if it is found that the failure was occasioned by mistake, ignorance of a disease, absence from the Territory or other reasonable cause.”

	The worker’s application for compensation had not pleaded any facts to bring herself within section 182(3) of the Act – albeit the application sought a finding pursuant to s182(3) which would excuse her failure to make a claim within six months of the injury.

	In Mr Barr’s submission, the employer had a complete defence to the worker’s claim in the absence of evidence or even pleadings which could have rendered the proceedings maintainable. Accordingly, in the appellant’s submission the employer had a “meritorious defence” as that expression was used in Schell’s Case.

	For the respondent worker, Mr McDonald QC submits that the reference in Schell’s Case to a “meritorious defence” necessarily is intended to refer to a defence on the merits, not merely a procedural bar. Section 182(1)refers to proceedings for recovery of compensation being “not maintainable” unless (subject, inter alia, to sub-section (3) of section 182) the claim has been made within six months after the occurrence of the injury. In this regard, Mr McDonald QC referred to Maddalozzo v Maddick (1992) 108 FLR 159 where Mildren J at p163 held:

	“…s182 places a limitation upon the maintenance of proceedings for compensation, rather than the entitlement to compensation. This is clearly a procedural provision; it controls the bringing of proceedings in the court.”

	And at p167:

	“There is nothing in s182 to indicate anything else other than that the remedy is not barred if the worker is able to bring himself within one of the exceptions referred to in s182(2) or 182(3).”

	This construction of s182 was endorsed by the Court of Appeal in Johnston v Paspaley Pearls Pty Ltd (1996) 5 NTLR 199 at 202.

	In Schell’s Case, the Court of Appeal in offering guidance on the factors to be taken into account in exercising the discretion under section 87 of the Act indicated that the employer would bear the onus “in most cases” of advancing “proof that the employer has a meritorious defence”. This choice of words may be contrasted with the passage immediately following: “…or if the defence looks weak, the Court might not grant the employer relief unless there is actual proof that the employer is not liable at a full hearing on the merits”. It would appear to me that the Court of Appeal’s reference to “proof” of a meritorious defence cannot be taken at face value given the subsequent reference to the possible consequences of the defence looking “weak” (i.e. a denial of relief in the absence of “actual” proof of non-liability at a full hearing on the merits).

	Taken at face value, “proof” that the employer has a meritorious defence would necessarily require a full hearing of the worker’s application for compensation. It would seem to me that the Court of Appeal must have intended some less stringent burden to be imposed on an employer who seeks interim relief under section 87 of the Act, for example, evidence of a meritorious defence or proof of an arguable defence (substantive or procedural). In the present case, I do not consider it necessary to arrive at a firm conclusion as to the appropriate criteria in relation to this aspect of the guidance provided by Schell’s Case for section 87 applications for relief by employers.

	In the present case, while the employer had pleaded the six month time limit for claims imposed by section 182(1)(a), the worker’s statement of claim had recognized the difficulty posed by that provision to her claim and in general terms sought a finding which would excuse her failure to make a claim within time. The employer had made out an arguable defence – albeit the employer had not “proved” his (procedural) defence. However, even if the learned magistrate erred in the emphasis which he gave to these aspects of the criteria suggested by Schell’s Case, for consideration of an application for relief under section 87 (by implicitly requiring proof of a substantive defence), I do not consider that provides a sufficient basis to interfere with the learned magistrate’s exercise of discretion. Schell’s Case makes clear that the suggested criteria are not cumulative: “If the delay is lengthy, or not explained, or if the failure to comply with s85 was deliberate, or if the defence looks weak, the Court might not grant the employer relief…”.

	In the present case the employer failed to provide a reasonable explanation for the delay (both before and after expiry of the ten day limit in s85) and the learned magistrate was not satisfied that the worker would suffer no hardship or prejudice (other than that of a kind capable of compensation). On the basis of Schell’s Case either matter would have justified the learned magistrate in refusing the employer’s application for relief under s87 of the Act. 

	For the above reasons, I was not persuaded that the appellant had demonstrated any sufficient error in the exercise of the learned magistrate’s discretion and dismissed the appeal and ordered the appellant to pay the respondent’s costs of the appeal.
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