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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT ALICE SPRINGS

No. kea98030 FORMTEXT 


		REGINA


		AND:


		AMOS WILSON


CORAM: KEARNEY J

REASONS FOR RULING ON VOIRE DIRE

(Delivered 20 November 1998)

The application
	The accused is charged with the attempted rape of one AM.  On 2 November Mr Kilvington of counsel for the accused sought a voire dire to determine whether certain evidence by AM in which she identified the accused as her assailant, should be excluded from the evidence to be placed before the jury at the trial.  The issues sought to be ventilated on the voire dire were specified, and it was sufficiently shown that they raised a significant issue to be tried; accordingly, the application for a voire dire was granted – see R v Lars (1994) 73 A Crim R 91 at 119, R v Rowley (1986) 23A Crim R 371 at 375 per Young CJ, R v Deering (1986) 43 SASR 252, and the observations in Alexiou v The Queen (unreported, Court of Criminal Appeal (NT), 18 September 1995) at 5.

	After hearing evidence and argument on the voire dire I ruled on 3 November that the evidence in question should be excluded from the evidence at trial.  These are the reasons for that ruling.

The evidence in the voire dire
	The evidence consisted of the depositions of the alleged victim AM and one William Kitt, at the committal in December 1996; the oral testimony of 3 police officers; and part of a statement to the police by AM on 8 March 1996.

	AM deposed that at about 1pm on 8 March 1996 she was sitting on the verandah of the house at which she was then residing, in Garawa Camp No.2 at Borroloola.  Most of the people in the Camp, including the other residents in her house, were away at the time in Borroloola itself, on the other side of the Macarthur River, which was in flood.  She saw an Aboriginal man pass by, in front of the house.  Later she saw him again.  This time he stopped, and asked her for a cigarette.  She told him she did not smoke.  He asked if there was anyone else in the house who smoked.  She told him that there was no-one else in the house.  He then entered through the front gate, sat on a chair beside her on the verandah, put an arm around her shoulders, and tried to kiss her.  She tried to push him away, got up, ran inside the house, and tried unsuccessfully to lock the front door behind her.  He kicked the door open, entered the house, and pulled at her skirt, causing her to fall to the floor.   He then ripped her skirt, pulled down her pants, and lay on top of her, as she screamed for help and tried to get away. 

	She managed to push him over, and ran into the toilet, locking the door behind her.  For some time the man tried to open the door.  Eventually he went away.  AM stayed inside the toilet for about an hour and a half; on emerging, and finding that ‘the coast was clear’, she telephoned the police in Borroloola.  She was crying; she told the police she did not know her assailant.  Later on the same day, 8 March 1996, she gave a formal statement to the police.  In it she described her assailant as follows:

“[The assailant] was wearing those Bob Marley shorts, black with a red and green strip.  He wasn’t wearing a shirt and did not have any shoes on.  I would describe this person as full blood Aboriginal, aged in his mid-50’s, solid build, about 6 foot tall.  He had tight curly black hair, clean shaven.  I would recognise him again if I saw him, as I recognised him from last Wednesday [6 March].  He caught the same barge [as I did] back to Garawa Camp from town [on that day].  He got off at the Tamarind Tree with William Kitt.

At the time of this assault this man was drunk.  I could smell it on his breath and he couldn’t keep his balance.  I think that is why I was able to push him off me.”


	As to AM’s reference to having previously seen her assailant on “the same barge”, I note that at the committal in December 1996 she deposed that a couple of days before the incident of 8 March, she had come back across the river from Borroloola on the barge, and had seen her (later) assailant on the barge at that time.  She said that he had left the barge at a place called “the Tamarind tree”,  together with a man called William Kitt and some girls.

	I now come to that part of AM’s deposition of December 1996 which relates directly to the matters in issue on the voire dire.  

	About midday on 14 March 1996, 6 days after the attack of 8 March, she was in Borroloola on the other side of the river.  While there, at the request of 2 police officers, she went with them to the Police Station to update her statement of 8 March.  At the police station she sat in the office, near a window.  She heard a noise outside, in the Police yard.  She looked out the window.  She saw a policeman outside, putting a mattress into the back of a police van.  She also saw, behind the van and about 10-12 metres away, a man inside the police cells, standing up and holding the bars at the front of the cells, with his arms up.  She did not notice what he was wearing, but thought it was a shirt and jeans.  This man was in fact the accused, who had been arrested  by the police earlier that morning.  

	AM deposed that on seeing him on 14 March she immediately identified him to the police officer taking her statement, as the man who had attacked her on 8 March.  She deposed that she was sure about this identification, because her memory of her assailant was still fresh at that time (14 March).  She was immediately upset, and started crying.  She said that she was too scared to go closer to the cells.  She agreed in cross-examination that her look out the window was “one quick little glancing look”.  She said that she had not been aware that the man would be at the Police Station; the police had not told her at the time that they had arrested someone.  

	She said that when she ascertained that the name of the man she had identified as her assailant was Amos Wilson – a fact which she said she later ascertained in April or May 1996 when served with a summons to attend the committal proceedings – she then realised, for the first time, that she must have known him during their childhood in the 1960’s.  They had both been at Walhallow Station.  She also said that she had seen him around Borroloola, before the incident of 8 March 1996.

	She later remembered that the man she saw in the cells on 14 March 1996 – the accused – was a man to whom she had spoken before 8 March, as she walked to catch the barge.  She thought that this was the same day she had mentioned earlier, in her statement of 8 March, when she said she had seen her assailant on the barge; that is, Wednesday 6 March 1996.  The man had asked her at that time about the present whereabouts of 2 of her brothers from the 1960’s at Walhallow Station.  At that time she said she did not know that he was the Amos Wilson whom she must have known in the 1960’s.  She had said nothing about this encounter on 6 March, in her statement of 8 March.

	William Kitt’s deposition at the December 1996 committal was in terms of his statutory declaration of 14 March 1996.  In it, he referred to 6 March, 2 days before the attack on AM, when he was going across the river in a barge, with a ‘big mob’.  He did not recall seeing AM on the barge; he described her as a ‘cousin’ of his.  He said that the accused was on the barge, and that he and others (including the accused) left the barge at the Tamarind tree.  He said that he did not know the accused ‘that well’, but the accused was “living with Jimmy Morrison and Lizzie Hagan” in Garawa Camp No.1.

	Senior Constable Currie testified on the voire dire.  He investigated the telephone complaint received  from AM at about 3.06pm on 8 March 1996.  He enquired into who had been with William Kitt on the barge on 6 March 1996 and established to his satisfaction that the accused was one of those persons. He agreed that it was that fact, together with AM’s description of 8 March of her assailant (see p3), and the fact that the accused had told him that he was in Garawa No.1 Camp all day on 8 March 1996, which constituted the evidence upon which he had arrested the accused on the morning of 14 March. As to this arrest Senior Constable Currie testified at p25:
“[The accused] was arrested and led to the Borroloola Police Station, for the purpose of allowing further investigations to take place.  He was to be given the opportunity of a formal recorded interview [there] at a later time, when adequate [portable] video equipment was to be brought to Borroloola.  

… He was arrested in terms of those alleged offences under the provisions of 137, 138 of the Police Administration Act, so I was to allow the possibility of an identification parade to take place, and also allow, hopefully, CIB assistance to attend [from another centre] with further expertise.”


In his cross-examination appears the following passage:
“MR KILVINGTON:  Is it the case that you really arrested the accused so that you could get him down to the station and get more evidence on him?---That was part of the reason.

So, you wanted to get him down to the station so you get him to participate in a record of interview, correct?---Identification parade.

I thought you said a record of interview as well?---That would have been the longer term objective, yes.

So, you wanted him down there for an ID parade and you would agree that that was at least a substantial reason for actually arresting him on the morning of 14 March?---Acting on information that I had at that time, that was part of the reason.

You were hoping that you would also have the opportunity of having him participate in a record of interview as well, if you did arrest him?---At some later time, yes.

Just as a matter of interest, to digress, before he was taken down – before you were preparing this car to take him from the Borroloola police station to Tennant Creek for questioning, had anyone actually asked Mr Wilson whether he wished to participate in a record of interview with police?
---Not that I can recollect.

Well, you didn’t, did you?---No.

Did anyone in your presence ask him whether he wished to participate in a record of interview?---No.

He was simply being told that he was going to be taken to Tennant; that is the way it worked, was it not?---Yes.

Before you arrested Mr Wilson, did you ask him if he would like to accompany you to the police station for the purposes of participating in an identification parade?---No.

You didn’t mention to him anything about an identification parade, did you?---No.”


It appears from Senior Constable Currie’s evidence that earlier, on 10 March, he had had in mind organising an identification parade. 

	On the morning of Thursday 14 March 1996 he spoke to the accused at the house in which the accused then resided in Garawa Camp No.1.  He agreed that he had gone there for the purpose of arresting the accused.  I interpose to note that therefore he had to believe, on reasonable grounds, that the accused had committed the crime; see s123 of the Police Administration Act.  At that time he had no evidence that the accused had ever been seen wearing Bob Marley shorts; no such shorts were ever found.  He had searched the accused’s house, after arresting him, but without any success.  No photograph of the accused was taken at the Borroloola Police Station on 14 March 1996, so there is no record of his physical appearance at that time.

	Having arrested the accused Senior Constable Currie took him to the Police Station at Borroloola, and placed him in the cells at about 8.30am.  The accused was the only person in the cells that morning.  The cells are open to the front save for their bars; they are located some 18 metres across the yard from the rear of the police station, which they face.  Senior Constable Currie then requested CIB assistance from another centre, to carry out an identification parade involving the accused; he was told later that morning that such assistance would not be forthcoming.  He was directed to convey the accused to Tennant Creek in order that he could be interviewed there by the CIB in a room where proper audio and video recording facilities were in place.  He set about arranging this transfer, at about lunch time. Senior Constable Currie had earlier arranged that AM be brought to the Police Station at Borroloola “to revise her statement and to obtain any further identifying material from her memory in terms of what [had] happened.”    Mr Kilvington’s cross-examination continued:
“Was [this transfer at Tennant Creek arranged] before [AM] was brought into the police station?---Yes.

 So, before she was brought in, … you had already established that the identification parade could not occur.  At that stage had the accused been formally charged with the offence?---No.

So, why was he being held then, was it pursuant to section 137, in your belief?---It was … to enable … a CIB member [from another centre] who has portable video equipment to attend Borroloola.  As that didn’t occur, I was instructed that Mr Wilson would have to be taken to Tennant Creek where such facilities are available, and a CIB member [there] would be tasked to carry out any further interview of Mr Wilson.

So he was being held, to go to Tennant Creek, without being asked whether or not he wanted to go?---Yes.

That was [the] remaining reason for holding [him], correct?---Yes.”


A police van was reversed into the yard, and a mattress placed in the rear cage area.   Senior Constable Currie then went into the Police Station, where he saw AM sobbing. By then she had looked out the window, and seen the accused in the cells.  He said that he was “somewhat surprised” to learn that she had managed to recognise the accused, in the circumstances, because of the distance of the cells from the Police Station proper, and because the “amount of light inside the cells is usually much less than outside”, being “minimal” in comparison.  He said that the windows in the Police Station were cyclone meshed.  He was clear, however, that at that time the accused “was standing up against the [front] bars of the cells”, which “were under sunlight at that time”, it being “a clear day”.  He agreed that in photograph No.8 (Exhibit P3), a fair skinned person was standing in the position that the accused had then been standing in, in sunlight behind the bars, and that she could not be seen very well; however, he pointed out that it was a small photograph of the scene, as seen through a small camera lens.  He agreed, however, that normally the “features of a person in the cell where the accused was”, could not be made out.  

	First Class Constable Donald testified that she had located AM in Borroloola on 14 March 1996 at about 12 noon, and brought her to the police station, to ascertain “whether she knew what door the offender had left [by], on 8 March, and his voice, what his voice was like.”  In the police station, she had positioned AM “at the back door where [AM] could not see out the window”, which was on “her left at about a metre away from her”; AM was “right up against the back door”.   As Constable Donald typed on the computer, she heard a noise and – 
“… I turned around, and I saw [AM] just sort of sitting back down in her seat, and she said something, and was starting to cry.”


Constable Donald then stood up, leant over the desk, looked out the window, “and I saw the person in the cells [the accused] up against the bars”.  She said that it was sunny at the time and “the only reason … you could see the person in the cells [was] because the sun was on him.”  She agreed that she was not “able to make out all his features or anything like that”, although she “could just see like, his hair”, which she described as “curly”.  She agreed that what was visible to her, was about what could be seen on photograph No.8.  I should say that I consider that it would be impossible for a stranger to identify the person in photograph no.8 (who was in fact Constable Donald), due to the size of the photograph, the distance, and the fact that the person seen is behind bars.

	Aboriginal Police Officer Dixon was present inside the Police Station  with Constable Donald, when the further statement from AM was being taken on 14 March 1996.  He testified  that in the course of this statement being taken the “cage [of the police van] rattled outside in the police yard”, AM “just sort of looked around as she was sitting” and “then [she] sort of identified the person.”  He said: “I think she said ‘yes he, him’”.
He thought that AM had looked out the window for “about 1 second, and [then] she hanged her head down.”  He graphically demonstrated her movements: there was a very brief glance, followed by an immediate hanging of the head. ACPO Dixon said that he looked out the window later, and saw the accused “still in the cell, just holding the door part of the cell”.  He said that he had known the accused from 1989.  I note that the accused had a quite luxurious head of greying hair when in Court on 3 November this year; ACPO Dixon considered that he had had short, trimmed hair in March 1996, “not really grey”.  He thought that 14 March 1996 was “a sunny day”.  

The submissions
	(a)	The Crown submissions
	Ms Rogers’ major submission was that this identification evidence by AM (p4) was admissible, and should not be excluded, because it was a spontaneous identification by a victim of her assailant; on the evidence, AM had not been presented by the police to the man in the cells, and was not present at the police station for the purpose of identifying her assailant.  Ms Rogers relied on R v Williams [1983] 2 VR 579.  In that case a witness, sitting outside a court before giving evidence 11 months after a robbery, saw the applicant being taken into Court in custody, in handcuffs.  She thereupon identified him as a person she had seen sitting in a car outside the Bank shortly before it was robbed; seeing him made her recall that at the earlier time in the car he had been wearing a Collingwood beanie (a fact supported by Bank security photographs of the robber).  Gobbo J said at 582:
“This was not a case of the applicant being presented to the witness, either directly or in like circumstances, such as presence in the dock.  Here, unlike the situation in R v Burchielli [1981] VR 611, there was no presentation of the applicant at all.  There was a wholly spontaneous identification by the witness, who was simply sitting alone, not looking for anyone in particular nor responding to any invitation from the police, or indeed anyone else, to look for a suspect.  It is true that her memory was apparently revived when she saw the applicant being conducted towards the Court in handcuffs.  But that was a matter of weight that the jury was properly and repeatedly urged to take into account, along with criticisms of the witness for not having, until such a late point, reported her observations of the man in the Valiant car outside the bank.  These were merely features of her evidence that properly attracted comment.  More significant was the spontaneous manner in which she identified the suspect as the man who was wearing a Collingwood beanie and was outside the bank, and whose presence she had not previously associated with the robbery.  The character of the evidence given by Miss Hunt was of a superior kind to that typified by a dock identification of a person not familiar to the identifying witness. 

It follows that it has not been shown that there was a wrongful failure to exclude the evidence in question.  Nor has it been demonstrated that this evidence was so unsafe and unsatisfactory as to invite the appellate Court’s intervention to remedy a miscarriage of justice.”  (emphasis added)


	Miss Rogers submitted that the present case should be distinguished from R v Corke (1989) 41 A Crim R 292.  In that case a complainant identified the appellant, when the police brought her in to the police station and she confronted him, as he stood alone.  She had had ample opportunity previously to identify the man whom she found in her room.  Derrington J said at 293:
“This identification of course is worthless in so far as the complainant must have known that she was being called upon to identify the man whom she had already just identified and complained of and whom, as she may have divined by his presence there, the police may have had reason to suspect as the culprit.  In these circumstances, if the evidence is intended to be used as supporting evidence of identification, it is totally in breach of the rules that have been laid down by high authority.”


His Honour then referred to Davies and Cody (1937) 57 CLR 170 and continued at 294-5:
“It is no distinction in the present case that the complainant had seen the appellant on some occasions prior to the alleged offence and had already identified him.  If it is intended that the act of identification at the police station is to have any validity at all for that purpose, or if it is to provide any support for the other acts of identification then the correct procedure should have been followed so that the pitfalls referred to in Davies and Cody will be avoided.

There is an implied exception referred to in that rule, that is, where the accused person is well known to the witness.  That is not the case here.  Further the above statement of the principle by the High Court expressly extends the need for proper procedures even to those cases where the witness may have seen the person identified on some other occasions.  That is the case here.

295	… All of this potential for error would have been cured had an 
identification parade been undertaken, particularly if men of appearance similar to that of the appellant had been included. 

…

As this evidence had no probative value, it could serve no useful purpose before the jury.  Further, the mischief remained that in some way the jury may have misused it, consciously or unconsciously, either by treating it as support for the other evidence of identification or by attributing even greater value to it.  This danger would not have been avoided even if the learned trial judge had expressly warned the jury against it, and it would have been better to have excluded it completely. Compare Alexander (1981) 145 CLR 305.”



	In R v Burchielli (supra) the victim of an attempted robbery, at a detective’s request, identified the applicant 3 weeks later as he sat with another person in the back seat of an unmarked police vehicle. The trial judge had refused to exclude this evidence as being unfairly or improperly obtained, because there was some identification evidence by other persons available.  It had been submitted that the circumstances of the identification were highly suggestive and calculated in effect to encourage a positive identification, but his Honour considered that that was a matter of weight for the jury. It was held on appeal that there was nothing unfair or improper in the manner in which the evidence had been obtained.  Young CJ and McInerney J said at 615:
“His Honour was faced with a difficult decision.  It was said that the evidence had been unfairly obtained, but there was in fact nothing unfair about the manner in which it was obtained. There was nothing in the nature of a trick, a threat or a bribe employed. [Senior Constable] Nicoll did in effect suggest that it was a necessary part of the police investigations in that at that stage he had insufficient evidence, although it is difficult to resist the conclusion that [the victim] could as well have been taken to the identification parade on the following day.  Her evidence of identification was, of course, of an unsatisfactory kind and, as the learned trial Judge recognized, the applicant could not have been convicted if [her] evidence had been the only evidence of identification: see Davies and Cody v R (1937) 57 C.L.R. 170, at p182.  The passage referred to shows that if a witness, whose previous knowledge of the accused has not made him familiar with his appearance, has been shown the accused alone as a suspect and has on that occasion first identified him, the liability to mistake is so increased as to make it unsafe to convict the accused unless his identity is further proved by other evidence.”  (emphasis added)


McGarvie J observed at 621:

“[t]hat the presentation of a single suspect (as in the [present] case) so greatly increases the liability to mistake as to make it extremely dangerous for a jury to assign any probative value to [the victim’s] evidence of identification.”


	In support of her major submission (p12) Miss Rogers submitted that the evidence on the voire dire showed that Senior Constable Currie was a frank and forthright witness, who had done his honest best in the investigation process; and that the Police had not deliberately placed the accused in the cells so as to facilitate an identification of him by AM.  She submitted that the Police evidence (pp8-10) as to the purpose for which they had arranged AM’s attendance at the police station on 14 March, should be accepted.  I may say immediately that I accept these supporting submissions, on the evidence.

	(b)	The accused’s submissions
	Mr Kilvington submitted that evidence of AM’s identification of 14 March 1996 should be excluded from the evidence to be placed before the jury, in the exercise of the Court’s discretion.  He based that submission on 2 broad grounds:  the prejudicial effect of that evidence exceeded its probative value; and the identification evidence was a consequence of an unlawful arrest.

	(i)	The Christie discretion
	First, he submitted that before the jury the prejudicial effect on the accused of AM’s evidence of identification would exceed its probative value, and therefore to secure a fair trial this admissible evidence should be excluded in the exercise of the Christie discretion (R v Christie [1914] AC 545 at 559 per Lord Moulton, and at 564-5 per Lord Reading); see also R v Swaffield (1998) 72 ALJR 339 at 355-356.  

	I note that this basis for excluding identification evidence is well established; see, for example, Alexander v The Queen (1980-81) 145 CLR 395, and the cases cited in Pearsall (1990) 49 A Crim R 439 at 444.  In Alexander (supra) the identification was from photographs; no identification parade was held.  In discussing the question of exclusion Gibbs CJ said at 402-3:
“… a trial judge has a discretion to exclude any evidence if the strict rules of admissibility operate unfairly against the accused.  It would be right to exercise that discretion in any case in which the judge was of opinion that the evidence had little weight but was likely to be gravely prejudicial to the accused.  In a case such as the present it seems to me proper for a trial judge, in deciding how he should exercise his discretion, to take into consideration that it is the duty of police officers investigating crime to take every precaution reasonably available to guard against the miscarriages of justice that can occur, and have in fact occurred, because of honest but mistaken evidence of identification …”. (emphasis added)


It can be seen from the passage emphasized above that his Honour considered that the duty of investigating Police to obtain identification evidence of the best quality practicable in the circumstances, was relevant to the exercise of the Christie discretion.   This was because of  “… the importance of ensuring that the most reliable evidence of identification is obtained in every case” (408).  See also per Mason J at 430.

	Mr Kilvington submitted that AM’s identification evidence in this case had little probative value, in the particular circumstances in which she identified the accused, but was likely to be gravely prejudicial to the accused if allowed in before the jury. It lacked probative value in part – and was hence unreliable – because the circumstances in which it occurred were such as to tend to suggest to AM that the person she saw in the cells was the person the Police suspected of attacking her.  As to this aspect of unreliability,  R v Hallam (1995) 42 SASR 126 involved an identification of the 2 accused by a victim when the accused stood alone with police officers at a shopping centre; the officers had asked him if they were his assailants, and he then identified them as such.   King CJ said at 130:
“There were , in my opinion, serious considerations of unfairness to the accused, arising out of the way in which the police conducted the investigation and procured the identification, and also of undue prejudice by comparison with the slight, indeed almost negligible, evidential value of the identification evidence, calling for the attention of the learned Judge in exercising his discretion to exclude the evidence.

It should be emphasized that the proper method of procuring evidence of identification is by the identification parade.  …  Identification by confronting the victim with the suspect in circumstances which tend to suggest to the victim that the suspect is under suspicion is a virtually valueless form of identification which should be resorted to only in the most exceptional situations.

…

Whatever the reason for the course of action taken, the result is that identification obtained in such circumstances had virtually no evidentiary value.”  (emphasis added)


	It follows that identification evidence obtained as it was in this case is admissible, but may be excluded.  See, by analogy,  R v Saxon (1997) 92 A Crim R 188.  In that case there had been a dock identification.  Dealing with that type of identification, the Court of Appeal (Vic) said at 198-9:
“ … it has long been the law that such an identification can have little weight.  For example, in Davies (1937) 57 CLR 170, the High Court held that where the identifying witness:

“has been shown the accused alone as a suspect and has on that occasion first identified him, the liability to mistake is so increased as to make it unsafe to convict the accused unless his identity is further proved by other evidence, direct or circumstantial.”

That this statement remains good law, and is applicable to a dock identification, was shown in Alexander (1981) 145 CLR 395 at 399, per Gibbs CJ.  In that case, Mason J (at 427) regarded a dock identification as “of little probative value … because at the trial circumstances conspire to compel the witness to identify the accused in the dock.”

These principles have long been applied in trials.” (emphasis added)


	In Sharrett v Gill (1993) 65 A Crim R 44 a police officer, who had seen the appellant on 5 or 6 occasions previously, testified that he had seen the appellant (he had had only a brief view) driving a vehicle while disqualified.  The appellant said that the driver was in fact his identical twin brother -  who agreed. In noting some of the consequences of the unreliability of identification evidence, Miles CJ said at 49:
“Any identification in circumstances which suggest to the witness that the person identified is the accused is likely to be disallowed on the ground that its prejudicial effect outweighs its probative value.”


	Relying on this citation, Mr Kilvington submitted that the ‘suggestive’ principle is not limited to cases where the identification is deliberately brought about by the Police; it applies wherever those ‘suggestive’ circumstances in fact exist, even where the Police did not deliberately create them.  I accept that; the authorities show that it is the circumstances in which the identification is made which are crucial to its reliability.  That is why a spontaneous identification may be given weight; whether it is, depends on the particular circumstances.

	Mr Kilvington submitted that in this case the circumstances in which AM identified the accused as her assailant – he being alone behind bars at the Police station, she focussing at the time on her statement – tended to suggest to her that the person in the cells was her assailant, and that rendered her identification evidence “virtually valueless”, in the words of King CJ in R v Hallam, (supra).   Further, the committal depositions showed that these circumstances had in fact suggested to AM that the accused was her assailant.   At p22 of the committal the following passage in the cross-examination of AM appears:
“MR BAMBER:  Did you know why that person [you saw] was in the cells?---No.

Had the policeman told you that they’d arrested someone for - - - ?---On that particular day, no.

When were you told that someone had been arrested?---I can’t remember what day it was.

Well do you know why that person [you saw] was in the cells?---At that day I was there, no.

When did you know?---I just – to myself I thought to myself why he was in there.

So you thought there he is, he must be there because- - - ?---Yes.

- - - the policemen had caught him?---Yeah.

That’s what you thought?---Yeah.”
(emphasis added)


Mr Kilvington submitted that this passage showed that the fact that the man AM saw was in the cells, had had a powerful suggestive effect on her, an ‘immediate profound emotional impact on [her]’.  In its context, I accept that the reference in this passage to “someone arrested” and “he” and “him”, must be a reference to the person AM believed the Police suspected of being her assailant. 

	So one factor going to the lack of reliability (and hence probative value) of AM’s identification evidence was the ‘suggestive’ tendency of the circumstances in which that identification occurred. Other factors also pointed to the of unreliability of her identification: her glance through the window had been fleeting, the distance to the cells was considerable, there was difficulty in discerning the facial features of the person in the cells because of the bars (as illustrated by photograph No.8), and she had failed to specify a single feature of the man she had seen in the cells. Mr Kilvington submitted that, in aggregate, these matters also made AM’s identification unreliable.  

	It will be recalled that Ms Rogers relied heavily on R v Williams (supra); see pp12-13.  Mr Kilvington submitted that that case should be distinguished; the circumstances here were different.  The identification had occurred in the middle of AM’s further statement to the Police, whereas in R v Williams (supra) there was nothing to suggest that the witness there was concentrating on her particular case when she made her identification.  Further, in R v Williams (supra), as in R v Burchielli (supra) – where the identification evidence was nevertheless excluded partly because of the ‘suggestive’ circumstances in which the identification was made – the witnesses had had a thorough look at the person they identified, whereas here AM had merely a fleeting glance; the quality of the identification here – and hence its reliability – was not as good. 

	Mr Kilvington also noted that while in her statement of 8 March AM had identified her assailant as being a man who had got off the barge at the Tamarind tree, she had made no mention in that statement that her assailant was also the man who had spoken to her at about the same time, about her 2 brothers from Walhallow Station;  as to when he had spoken to her she said “I thought it was the same day [that is, 6 March]; I’m not too sure.”  He submitted that it was clear that the man who spoke to her must have been the accused – indeed, she identifies him as such – and it is now clear that he was at Walhallow Station with her as a child; yet she had not on 8 March 1996 identified her assailant as the man who had spoken to her perhaps 2 days before.  Mr Kilvington submitted that this pointed to a “grave danger” that the man who got off the barge at the Tamarind tree, whom she had said on 8 March was her assailant, was a different man to the man who had earlier spoken to her (the accused).  I note that it appears from her deposition that she forgot the conversation with the man until April or May 1996 when she learned that the identity of the person charged was Amos Wilson  and “I heard that we were brought up together”.   I consider, however,  that this submission is really directed at what would be an issue for the jury.

	(ii)	The effect of an unlawful arrest on AM’s identification
	Mr Kilvington’s other main submission was that the circumstances in which the arrest of the accused on 14 March had occurred, enlivened the exclusion to exclude AM’s evidence identifying him as her assailant.  He submitted that the arrest was not lawful, because any belief that Senior Constable Currie had, that the accused had committed the offence of 8 March, could not have been held “on reasonable grounds”, the pre-requisite to a lawful arrest as specified in s123(1) of the Police Administration Act, because of the paucity of the evidence he had incriminating the accused.  The submission was that the identification was procured by unlawful Police conduct in the form of this unlawful arrest, which in turn enlivened a discretion to exclude it either because its reception would be unfair to the accused, or because it should be excluded on public policy grounds.

	Mr Kilvington submitted that at the time of the arrest Senior Constable Currie had AM’s physical description of 8 March of her assailant (p3), her assertion of 8 March that he was a man who had got off the barge at the Tamarind tree on 6 March (p3),  and Mr Kitt’s identification of the accused as one of the men who had got off the barge at the Tamarind tree on 6 March (p6).  As to these matters, AM’s description of 8 March was that her assailant had “tight curly black hair”, whereas the evidence before me from the Police as to the accused’s appearance on 14 March 1996 was that he had some grey in his hair.  I should say that it seems clear enough that the accused fits, in very general terms, AM’s description of 8 March of her assailant (p3) . 

	Mr Kilvington submitted that the only significance of Mr Kitt’s evidence was that it supported AM’s account of having seen the man she described as her assailant get off the barge at the Tamarind tree on 6 March.  On the other hand he pointed to Senior Constable Currie’s admitted reasons for arresting the accused: to get him to take part in a police identification parade in the first instance (p7) and later to take part in a record of interview. 


	In the light of Senior Constable Currie’s evidence set out at pp6-7, Mr Kilvington submitted that if the arrest was thereby unlawful, the identification evidence of AM had been ‘improperly procured’, in the language of R v Shannon (supra) at 350, and thus enlivened a general discretion to exclude it, as evidence obtained by Police impropriety.  In R v Shannon (supra),  after the accused had refused to take part in an identification parade, he was identified by a witness in circumstances contrived by the police, without his knowledge.  King CJ held that this procedure infringed the accused’s legal rights, and the need to discourage such behaviour by the police, together with the unfairness to the appellant, required that the identification evidence be excluded.   

	R v Wright (1992) 60 A Crim R 215 was another case where the accused had refused to take part in an identification parade, and was subsequently identified in the court precincts.  Slicer J said at 220 that there was “no suggestion … of police impropriety”, but nevertheless excluded the identification evidence because it was of such a nature as to make a conviction unsafe. His Honour considered that 9 principles were relevant when a person has declined to take part in an identification parade, and Police then make further attempts to obtain cogent identification evidence: he described one principle at 221 in the following terms:
“If arrest and detention is made, not for the legitimate purpose of bringing an offender before a justice for that offence, but to enable an identification to be made with respect to a more serious offence, then such exercise would constitute an abuse of power and the evidence obtained could be excluded:  Hallam and Karger (1985) 42 SASR 126; 18 A Crim R 221.”

	In Hallam (supra) there had been an abuse of the power of arrest, in that an arrest for indecent language had been used to enable the appellants first to be identified and then to be interrogated while in custody.  King CJ said at 134-5:
“There is no impropriety in arresting a person who is suspected of a grave crime, on some lesser charge, if that arrest is for the genuine purpose of apprehending him for the lesser crime and is not in reality for the ulterior purpose of getting him into custody for interrogation with respect to the grave crime.  …  The impropriety consists in making use of the power of arrest for a minor offence not for the bona fide purpose of bringing him to justice for that offence but in order to enable an interrogation of the arrested person as to a more serious crime to take place while he is in custody, …  In deciding how the discretion should be exercised it is necessary to give weight to the importance of discouraging impermissible police practices by depriving the  prosecution of the fruits of the use of such practices.  There is also the factor in the present case of fairness to the appellants.”


As I indicated earlier (p15), I do not consider that there was an abuse of the power to arrest in this case, in the sense outlined in the above principle or in Hallam (supra).

Conclusions

	The issue on the voire dire is whether AM’s identification evidence of 14 March 1996 should be allowed to be adduced at the trial.  Notoriously, mistakes in identification occur not infrequently; honest mistakes in identification are easy to make.  Lawyers are aware of this; see, for example, the causes celebres in ‘Identification Evidence’, RP 12 in the ALRC Reference on Evidence, at p48-51.   However, juries are not aware of the deceptive nature of certain identification evidence; see R v Dickson [1983] 1 VR227 at 231, and Craig v The Queen (1993) 49 CLR 429 at 446.  Hence the care with which identification evidence must be treated, so as to avoid a miscarriage of justice.  

	Dealing with “matters of general principle” in this regard Gleeson CJ said in R v Meier (unreported, Court of Criminal Appeal (NSW), 21 May 1996) at 6:
“Where a victim of, or a witness to, a crime identifies an alleged offender, who was not previously known to the victim or witness, in circumstances where it is obvious that the person identified has been charged with, or is suspected of, the crime, such identification is often of little value.  This may be the case where, for example, the person identified is in custody at a police station, or is in a courtroom dock.  The reason for this is the powerful element of suggestion involved in the circumstances of the identification (Davies and Cody v The King (1937) 57 CLR 170 at 178-182; R v Hallam (1985) 42 SASR 126; R v Corke (1989) 41 A Crim R 292).

Nevertheless, such evidence is, at common law, relevant and admissible, subject to the exercise of a judicial discretion to exclude it (Alexander v The Queen (1980) 145 CLR 395).  [See also R v Wright (1991) 60 A Crim R 215 at 224].

The discretion to exclude such evidence may be enlivened by considerations of unfairness to the accused, or impropriety on the part of those who procured the identification, or a comparison of the slight probative value of the evidence and its prejudicial effect.  [As to the last-mentioned consideration cf. R v Rowley (supra) at 317, per Young CJ; and see Grbic v Pitkethly (1992) 65 A Crim R 12 at 38 per Higgins J, and R v Tugaga (1994) 74 A Crim R 190 at 193-4.]

As to the matter of impropriety, a criticism that is sometimes made of the conduct of police officers is that they have arranged an identification in circumstances where there has been an unjustified failure to conduct an identification parade (eg R v Hallam, above, R v Corke, above).  A related ground of criticism may be that they have departed from police instructions or guidelines. 

Discretionary judgments concerning the admissibility of evidence of this kind, although they are informed by well-established principles, and weighty considerations arising from judicial experience, are not made in the abstract.  They are made in the light of the circumstances of the individual case.”  (emphasis added)


	In arranging for a complainant to identify a person as her assailant, Police must treat a suspect fairly by using methods which have proved to be reliable in reducing the danger of an identification being mistaken.  This points to the use of an identification parade, where practicable; see Alexander v The Queen (supra) at 401.  The absence of such a parade does not render evidence of identification obtained by other means inadmissible, but goes to its weight; see, for example, Pearsall (1990) 49 A Crim R 439 at 442, for circumstances in which such evidence at a Police Station was allowed.  Further, there is no general rule which always excludes a complainant’s identification when shown a single person; see Phelps v Gothachalkenin [1996] 1 Qd R 503.  

	As pointed out at p19, the circumstances in which an identification is made are crucial to its quality and reliability, and hence to its probative value, when considering the exercise of the Christie discretion.  Here the circumstances in which AM identified the accused on 14 March 1996 as her assailant were such that I consider it was identification evidence of very poor quality and reliability, both because the circumstances were ‘suggestive’, and also because of the matters set out at pp20-21; hence it was of low probative value.  It is clear, in my opinion, that the effect of placing such evidence before a jury would nevertheless be very prejudicial to the accused.  Accordingly, I consider that this evidence should be excluded from the evidence at trial, because its probative value would be exceeded by its prejudicial effect, and this would give rise to an unacceptable risk that the accused’s right to a fair trial would be detrimentally affected. The circumstances in this case were such that the decision in R v Williams (supra) is distinguishable. 

	It is desirable to emphasize that a suspect, whether in custody or not, must be asked whether he wishes to participate in an identification parade; cf. p7.  In R v Shannon (supra) King CJ explained the law in this regard at 349-350:
“A person suspected of a crime is not obliged to participate in an identification parade.  He cannot be compelled to attend at any particular place or time for the purpose of identification.  There is, however, no right not to be identified. The police may bring an identifying witness to a place where the suspect is known to be for the purpose of identification.  They may, if they can do so without committing any civil or criminal wrong, create conditions which make for a satisfactory identification.  The fact that a person is in custody does not impose upon him any obligation to participate in an identification parade.  He is not deprived of any right to refuse to so participate, which he would have if he were at liberty.  Neither does he acquire any immunity from being identified which he would not have if he were at liberty.  The police may bring the identifying witness to the place of detention for the purpose of observing the suspect: R v Haidley [1984] VR 229.” (emphasis added)


	As the application based on the Christie discretion succeeds, there is no need to determine Mr Kilvington’s other ground for exclusion (pp22-5), based on his submission that the accused had been unlawfully arrested on 14 March 1996.  As indicated at p15, I am satisfied on the evidence on the voire dire that there was no impropriety in the conduct of the Police officers on 14 March 1996.  Some general observations may be made.  The power of Police to arrest without warrant in the Territory is to be found in s123(1) of the Police Administration Act; the arresting officer must believe on reasonable grounds that the person arrested has committed an offence.  Section 123 restricts the power to arrest which existed at common law, where a reasonable suspicion by the officer that the person had committed the crime was sufficient.   It is vital that Police officers be aware of that restriction; ‘belief’ is not the same as ‘suspicion’ – see Rosey v Reynolds [1929] SASR 408 at 417-9.  The basic principle is that unless there is such a belief on reasonable grounds, the person is entitled to be free of arrest.  The legality of the arrest is determined objectively; an honest belief is not sufficient, and what is ‘reasonable’ is what the court considers to be reasonable in light of the information available to the officer at the time of the arrest.   

	In any event, a person arrested is not obliged to take part in an interview by the Police, or to answer questions in relation to the alleged crime; the Police at p9 did not take that into account.  He is not obliged to participate in an identification parade; cf. p7.  There is no power in anyone to detain another person, for questioning; see Foster v The Queen (1993) 61 ALJR 550.  A person lawfully arrested is to be brought before a justice “as soon as practicable”; s137(1).  The special statutory power in s137(2), which was clearly in Senior Constable Currie’s mind (see pp6-7), exists only where the person had been “taken into lawful custody”; that is, the arresting officer must be able to demonstrate that he had believed, and believed on reasonable grounds, when he arrested the person, that the person had committed an offence.   See generally R v Grimley (1994) 121 FLR 236 at 252-3; and Grimley v The Queen (1995) 121 FLR 282 at 294-5 and 304-5.  

	As I say, it is unnecessary in this case to determine whether on 14 March 1996 Senior Constable Currie when arresting the accused believed on reasonable grounds that the accused had committed the offence of 8 March; and, if not, what the consequences might be.

	In the result, the evidence that on 14 March 1996 AM identified the accused as her assailant, is excluded from the evidence which the Crown may adduce at trial, in the exercise of the Christie discretion.  These are the reasons for the ruling to that effect, on 3 November.  I note that as a result the Crown filed a nolle prosequi, there being no other evidence to support the identification evidence of AM.

______________________

