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BAI97014

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. JA 21/97 FORMTEXT 
(9701060)

		IN THE MATTER of the Justices Act

					AND IN THE MATTER of an appeal 					against a conviction and certain 						sentences of the Court of Summary 					Jurisdiction at Darwin
							
		BETWEEN:


		ROBERT WAYNE BONNEY aka 		MICHAEL SIMPSON
			Appellant

		AND:

		MATTHEW WAYNE HOLLAMBY
			Respondent


CORAM:	BAILEY J


REASONS FOR JUDGMENT

(Delivered 30 May 1997)

	On 31 January 1997 the appellant pleaded guilty before Mr Trigg SM to the following four offences and received the sentences indicated:

	1.	aggravated unlawful use of a motor vehicle (causing damage to the value of $13,000) - eighteen months imprisonment;

	2.	driving a motor vehicle on a public street whilst under the influence of intoxicating liquor to such an extent as to be incapable of having proper control of the motor vehicle - seven months imprisonment and disqualified from driving for three years;

	3.	driving a motor vehicle on a public street in a manner dangerous to the public - eight months imprisonment and disqualified from driving for three years;

	4.	giving a false name when required by a member of the Police Force to give full name - fined $80.

	The three sentences of imprisonment were ordered by the learned magistrate to be served concurrently to each other with a non-parole period of nine months.

	On 23 May 1997 I dismissed an appeal against the sentences of imprisonment (and non-parole period) imposed upon the appellant and indicated that I would publish my reasons at a later date.  I now record such reasons.

	The facts of the case may be summarised briefly.  On the day before the offences, the appellant had stolen a Holden motor vehicle.  After driving it, he had left it parked.  The following day he had returned to it and driven the vehicle while intoxicated.  The appellant had driven, with two passengers, at high speed through a red traffic light across the Stuart Highway into Berrimah Road.  He then lost control of the vehicle and hit an embankment, as a result of which the vehicle rolled several times.  As Mr Trigg observed to the appellant:

	“It was extremely dangerous driving and it’s fortunate that neither yourself, your passengers nor any other innocent road user was not killed or seriously injured.”

	Mr Trigg took into account the appellant’s relative youth (23 years old).  He noted the appellant’s lengthy record of dishonesty offences, drink driving matters, false name matters and motor vehicle offences (including a previous conviction for reckless driving) which had resulted in the appellant having been previously fined, being given probation, subjected to Community Services Orders and various forms of detention, including imprisonment.  Mr Trigg accepted that despite his bad record, the appellant was “not beyond rehabilitation”.  He also indicated that he had discounted the sentence he had in mind by 25% in view of the appellant’s pleas of guilty at the first opportunity.

	Mr Doyle for the appellant submitted that:

	(a)	the sentence of imprisonment was manifestly excessive; and
	(b)	the learned magistrate erred in applying the principles of parity of sentencing.

Manifestly Excessive
	Mr Doyle submitted that the learned magistrate had failed to give sufficient weight or to take into account what he characterised as the “compelling” mitigating circumstances prior to the offences.

	In relation to such circumstances, I quote from the submissions of trial counsel for the appellant to Mr Trigg:

	“The place where he had been drinking, the house where he had been drinking, a young person, a young boy, had gone out on to the balcony and attempted to hang himself.  It had been, obviously, a dramatic incident, and everyone was very disturbed about the incident.

	He says that he was aware of where this young person’s brother was, and I understand that was at Palmerston, so this defendant told the young person to stay at the house, he would go and get this person’s brother.

	...He says that his intention had been to go to Palmerston to get this man’s - the young boy’s brother.  The young person in the car was not the same person involved in the earlier incident.”

	Later, trial counsel added in summarising her submissions:

	“We say on this occasion there was some explanation as to his use of the car...”

	Mr Doyle lays stress on the good intentions of the appellant in driving to Palmerston.  He notes that the learned magistrate made no reference to the purpose of the appellant’s journey in his sentencing remarks.

	I consider that far from “compelling” mitigation, the reasons advanced (without evidence) as to why the appellant decided to drive the stolen car amount to no mitigation whatsoever.  Trial counsel was entirely correct to characterise events leading up to the offences as no more than “some explanation” and Mr Trigg’s failure to refer expressly to such matters is not surprising.

	The “good intentions” of the appellant can in no sense excuse his conduct in unlawfully using a motor vehicle, driving it whilst intoxicated and in such a manner as to place the public in a situation of extreme danger.  The background to the offences does no more than provide some explanation for the offences.  In no sense can it justify those offences.

	There is no merit in this ground of appeal.

Disparity
	This ground of appeal focuses upon the sentence imposed upon the appellant’s co-offender, one Bob Kelly.  He was sentenced by a different magistrate to a sentence of five months imprisonment with a non-parole period of one month.  It seems, albeit it has not been ascertained with certainty, that Kelly was convicted of ‘unlawful use of a motor vehicle’.  It is clear that he was a passenger in the vehicle driven by the appellant.

	While Mr Doyle accepts that there is justification for some difference in treatment between the offenders, he submits that it should not be of the magnitude reflected in the respective sentences of the appellant and Kelly.

	The applicable principles in the present context are set out in the High Court case of R v Lowe (1984) 154 CLR 606.  It is only necessary to refer briefly to the rationale of an appellate court allowing appeals in cases of disparity.  Gibbs CJ at p. 609 held:

	“...the reason why the court interferes in such a case is that it considers that the disparity is such as to give rise to a justifiable sense of grievance, or in other words to give the appearance that justice has not been done.”

	In the present case, can the appellant have a “justifiable sense of grievance”?

	It is immediately apparent that there was a very significant disparity between the criminality of the appellant and his co-offender.  Kelly was a passenger in the stolen car.  He was not driving while intoxicated.  He was not driving in a manner dangerous to the public.  He did not lose control of the vehicle and cause it to crash.  These factors alone would demand a very substantial difference in their respective sentences.  Further, Kelly had a conviction in the Geraldton Children’s Court some five years ago and only one appearance in a criminal court as an adult for traffic offences.

	In terms of both criminality and antecedents, the appellant and his co-offender are poles apart.  Having regard to the appellant’s record, any sense of grievance he might feel could only flow, not from the treatment of Kelly, but a misguided belief that continuing disobedience to the law would be met with continuing leniency.  In my view, the appellant can have no justifiable sense of grievance with the difference in sentences imposed upon him and his co-offender.

Conclusions
	The sentences of imprisonment (and non-parole period) imposed upon the appellant are within the limits of a sound discretionary judgment having regard to all relevant matters.  The sentences may be viewed as laying towards the upper end of the range for the present offences.  However, no error in the learned magistrate’s sentencing discretion has been established; he has not been shown to have acted upon a wrong principle, allowed extraneous or irrelevant matters to affect the result or failed to take into account some material consideration.  The sentences imposed cannot be said to be either unreasonable or plainly unjust.  In short, the sentence is not manifestly excessive and nor can the appellant have any justifiable sense of grievance with the difference in treatment afforded to him and his co-offender.

	Accordingly, this appeal must be dismissed.

