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BAI97012

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. JA 20 of 1997 FORMTEXT 
(9407455)

					IN THE MATTER of the Justices Act

					AND IN THE MATTER of an appeal 					against sentence of the Court of 						Summary Jurisdiction at Darwin
		
		BETWEEN:


		SIMON PETER MITCHELL
			Appellant

		AND:

		KEVIN GERARD MALEY
			Respondent


CORAM:	BAILEY J


REASONS FOR JUDGMENT

(Delivered 17 June 1997)

	On 20 January 1997 the appellant pleaded guilty to seven charges of unlawful entry with intent to steal, four charges of stealing and one charge of unlawful damage.

	On 23 January 1997, Mr D Trigg SM imposed an aggregate sentence in respect of all twelve offences of imprisonment for two years and three months.  The learned magistrate further ordered that the sentence was to commence from the completion of all sentences that the appellant was currently serving.  He set a non-parole period of four years in respect of the appellant’s existing sentences and the aggregate sentence and backdated this to run from 20 October 1995.  For reasons given later, I consider that to have been beyond the Court’s power.

	The appellant appeals on the grounds that:
	1.	the sentence is manifestly excessive;
	2.	the learned sentencing magistrate failed to take sufficient account of the principle of totality; and
	3.	the learned sentencing magistrate failed to take sufficient account of the defendant’s age and prospects of rehabilitation.

Background
	The background to the sentence which is the subject of the present appeal and the sentences which the appellant was serving in January 1997 is somewhat complex.  In summary, the position is:

	(a)	On 28 January 1993, the appellant was convicted of six charges of unlawful entry and five charges of stealing (the “1993 sentences”).  He received a total sentence of a little over two years and two months imprisonment, backdated to commence on 1 January 1993;

	(b)	The appellant was released on parole on 29 November 1993;

	(c)	In March and April 1994 the appellant committed the offences which resulted in the sentence which is the subject of the present appeal (the “1994 offences”);

	(d)	While on bail for the 1994 offences, the appellant absconded to Queensland, in breach of both his bail undertaking and his parole for the 1993 sentences;

	(e)	On 3 November 1995, the appellant was sentenced in the District Court at Southport, Queensland, to a total of three years and six months imprisonment for ten counts of unlawful entry and nine counts of stealing (the “Queensland sentence”).  This sentence was backdated to commence on 20 October 1995 (the appellant having been in custody in Queensland since June 1995 in relation to other matters);

	(f)	No minimum non-parole period was fixed in relation to the Queensland sentence – although it is to be noted that the appellant was to be entitled to a remission equal to one third of his sentence in the ordinary course of events;

	(g)	In December 1996, the appellant was transferred to the Northern Territory at his own request, to complete the Queensland sentence.  The appellant was aware that proceedings would be taken against him for breach of parole regarding the 1993 sentences and for the 1994 offences;

	(h)	On 19 December 1996, Mr Hannon SM at the Darwin Court of Summary Jurisdiction ordered the appellant to serve the outstanding balance of the 1993 sentences (see section 5(8) of the Parole of Prisoners Act and section 64 of the Sentencing Act);

	(i)	The practical effect of Mr Hannon’s order was that the appellant would be subject to a “head sentence” of approximately four years and nine months from 20 October 1995 (i.e. the Queensland sentence and the outstanding balance of the 1993 sentences).  With respect to this period the appellant would be entitled to remission equal to one third of the total “head sentence” – resulting in an expected release date of 2 September 1998 (allowing for remission in respect of that part of the 1993 sentences served before his release on parole on 29 November 1993).

	It was against this background that Mr Trigg sentenced the appellant for the 1994 offences.

	It may be a matter of some significance that in his reasons for sentence, the learned magistrate made no reference to section 13 of the Parole of Prisoners Act which is in the following terms:

	“13.	A parole order may be made in relation to a person notwithstanding that a previous parole order in relation to the person has been revoked or is to be deemed to have been revoked, or has been cancelled.”

	The effect of this provision in the case of the appellant would appear to be that subject to his serving the Queensland sentence (for which no non-parole period had been set) it would be possible for the appellant to be
re-released on parole with respect to the outstanding balance of the 1993 sentences.  It may be that his record of continuing offences would count against him in any application for such release – but the possibility would have existed (putting to one side any new sentence for the 1994 offences) upon completion of two-thirds of the Queensland sentence, i.e. 20 February 1998.  In sentencing the appellant for the 1994 offences, the learned magistrate made no reference to this possibility and appears to have focussed his attention exclusively on the appellant’s existing “head sentence” and expected release date of 2 September 1998 (see (i) above).

	The learned sentencing magistrate noted that the appellant’s prior criminal record shows that the appellant “is a person who appears to be unwilling or unable to stop dishonesty offences”.  At the time of the 1994 offences, the appellant who was then 25 years old, had an appalling record of dishonesty stretching back to his late teens.

	As the learned magistrate noted, any substantial breaks in the appellant’s appearances before criminal courts appeared to have been brought about by his incarceration rather than inactivity on the appellant’s part in re-offending.  The appellant’s prior record included around sixty convictions for unlawful entry, close to fifty convictions for stealing and numerous other convictions for escaping lawful custody, breach of bond or parole, a variety of minor dangerous drug offences, motor vehicle offences and miscellaneous matters of dishonesty.  The 1994 offences, as I have noted, were also committed in breach of parole.

	In his reasons for sentence, the learned magistrate recognised that the sentencing of the appellant called for him to apply the ‘totality’ principle considered by the High Court in Mill v R (1988) 166 CLR 59.

	That was a case where the offender had committed three armed robberies, two in Victoria and one in Queensland within a six-week period.  In September 1980, he was sentenced in respect of the Victorian offences to ten years imprisonment with a non-parole period of eight years.  On his release on parole, he was extradited to Queensland where he was convicted of the Queensland offence and sentenced to imprisonment for eight years, with a recommendation that he be considered for parole after three years in recognition of the fact that he had already served eight years for the Victorian crimes.

	In that case the High Court noted that (at p. 62):

	“...the submission advanced for the applicant is that in such a case the offender, when he comes to be sentenced in a different State or Territory from that in which the original sentencing court is located, should receive a sentence which would be consistent with the totality of the sentences he would have received if he had committed all the sentences in the State or Territory of the original sentencing court and had been sentenced for all those offences on the same occasion.”

	In allowing the appeal and remitting the matter to the Queensland Court of Criminal Appeal, the High Court accepted the appellant’s proposition and held:

	“...the proper approach...was to ask what would be likely to have been the effective head sentence imposed if the appellant had committed all three offences of armed robbery in one jurisdiction and had been sentenced at one time.”

	The High Court further held that this principle is not confined in its operation to the fixing of a non-parole period.  It applies also to the fixing of a head sentence which, when considered in association with the head sentence imposed by the first sentencing court, must be seen to be appropriate in all the circumstances.  In particular, the Court held that it is not correct for the second sentencing court to determine the head sentence by reference to the normal sentence applicable to the offence for which the offender is then being sentenced, leaving the fixing of a non-parole period alone to reflect the totality principle.

	Mr Coates for the appellant submits that the learned magistrate erred in applying the totality principle set out in Mill v R, supra.

	The learned magistrate indicated that, taking into account the unexpired term of the 1993 sentences, the Queensland sentence and the 1994 offences (with which he was dealing), a total head sentence “in the order of something around about eight-and-one-half years would be appropriate” for this particular appellant.  He then proceeded to sentence the appellant to an aggregate sentence of imprisonment for two years and three months for the 1994 offences, to be served consecutively to the Queensland sentence and the outstanding balance of the 1993 sentences.  This resulted in a “head sentence” of around seven years imprisonment.  In purporting to set a non-parole period of four years imprisonment to run from 20 October 1995, the learned magistrate took account of the remissions which the appellant could expect to receive in respect of the Queensland sentence and the outstanding balance of the 1993 sentences.

	In practical terms, the result sought to be achieved by the learned magistrate’s approach would be to delay the earliest date upon which the appellant could be released (on parole, rather than unconditionally) to 20 October 1999 (approximately fourteen months after he would have been released, with remissions, with respect to the outstanding balance of the 1993 sentence and the Queensland sentence – 2 September 1998).

	As I have previously noted, the learned magistrate appears to have overlooked the possibility that the appellant would have been eligible to be (re-)released on parole after completing two-thirds of the Queensland sentence, i.e. 20 February 1998.

	Mr Coates, for the appellant, submitted that while the learned magistrate has referred to the correct principles in sentencing the appellant, he erred in applying such principles, resulting in a manifestly excessive sentence which takes insufficient account of Mill v R, supra. With perhaps rather less conviction, Mr Coates, by ground No. 3 of the appeal grounds, also submitted that the learned magistrate has failed to take sufficient account of the appellant’s age and prospects for rehabilitation.

	After the initial hearing of this appeal, I sought further submissions with respect to the learned magistrate’s powers to set a single non-parole period for all the sentences imposed upon the appellant.  In such further submissions, Mr Coates (and Mr Adams for the respondent) accepted that the learned magistrate erred in setting a single (and back-dated) non-parole period for the Queensland sentence, the outstanding balance of the 1993 sentences and the new sentence for the 1994 offences.  I consider the learned magistrate’s approach in some detail later in these reasons.

	The third appeal ground requires little comment.  A fair reading of Mr Trigg’s reasons as a whole discloses that the learned magistrate did give appropriate consideration to the appellant’s age and prospects for rehabilitation.  While recognising that the appellant appears to have made some good progress during his time in custody and recognising that the time had not yet arrived “when the keys should be thrown away”, the appellant’s appalling record and history of consistently and immediately re-offending upon release from custody necessarily led Mr Trigg to conclude that the appellant’s age and future rehabilitation prospects could not be a major factor in sentencing this particular appellant.

	For the respondent, Mr Adams conceded that while the learned magistrate’s reference to an appropriate total head sentence of eight-and-one-half years imprisonment could not be supported, the sentence actually imposed was within the limits of a sound discretionary judgment, having regard to all relevant matters.  An aggregate sentence of imprisonment for two years and three months for the 1994 offences could not be said to be either unreasonable or plainly unjust in Mr Adams’ submission.  Similarly, he submitted that an effective increase of fourteen months in custody for the 1994 offences could not be said to be manifestly excessive.

	Viewed in isolation, Mr Adams’ submissions are both attractive and persuasive, having regard to the antecedents of the appellant, the multiplicity of offences and the need for both general and personal deterrence.  However, as Mill v R makes clear, a sentencing court is not to view the matters before it in isolation in situations such as the present.  Mr Adams also accepts that the learned magistrate erred in his approach to the fixing of the (backdated) four-year non-parole period.

If the offences giving rise to the Queensland sentence and the 1994 offences had been dealt with together on one occasion, I consider an appropriate head sentence would have been in the order of four years and six months imprisonment.  In addition, the appellant would be required to serve the outstanding balance of the 1993 sentences – and in this regard, it does not appear to me that the High Court’s approach in Mill v R  was intended to extend to a term of imprisonment consequent upon revocation of a parole order.  Be that as it may, a court would be bound to have in mind the outstanding balance of the 1993 sentences in the present context.

There is also the question of the non-parole period.  The learned magistrate purported to set a non-parole period of four years to run from 20 October 1995 (i.e. the date upon which the Queensland sentence took effect) to cover the appellant’s existing sentences and the aggregate sentence imposed by him for the 1994 offences.

An immediate difficulty in the learned magistrate’s approach is the fact that the four-year non-parole period was intended to embrace the outstanding balance of the 1993 sentences (in addition to the Queensland sentence and the new aggregate sentence for the 1994 offences).

Neither counsel for the appellant nor the respondent have been able to refer me to any legislative provision or authority to support the proposition that a non-parole period may be fixed in respect of a prisoner ordered to serve the balance of an unexpired term of a sentence of imprisonment where a parole order has been deemed to be revoked by virtue of section 5(8) of the Parole of Prisoners Act (and see also section 64 of the Sentencing Act).  The absence of such a provision or authority is not surprising given the existence of s14 of the Parole of Prisoners Act which I have set out earlier in these reasons (i.e. a person may be (re-)released on parole notwithstanding that a previous parole order has been deemed to have been revoked).

A further difficulty with the learned magistrate’s approach is the fixing of a non-parole period with respect to the Queensland sentence.  Section 56 of the Sentencing Act allows for the fixing of a non-parole period otherwise than by a sentencing court in certain circumstances.  However, that provision refers to the “...failure of a sentencing court to fix a non-parole period under s53(1)”.  Notwithstanding that section 25 of the Prisoners (Interstate Transfer) Act provides that the appellant’s Queensland sentence is now deemed to have been imposed by a Territory court, it is difficult, if not impossible, to see how the Queensland District Court “failed” to fix a non-parole period under section 53(1) of the Territory’s Sentencing Act.

On the approach I have decided to adopt in the present appeal, it is not necessary to come to a firm view whether a Territory court may set a non-parole period with respect to a sentence transferred here under the Prisoners (Interstate Transfer) Act.  However, I consider that there must be very considerable doubt in the light of the existing provisions of the Sentencing Act.

What is clear is that at the very least, the learned magistrate erred in setting a “new” non-parole period which purported to cover the outstanding balance of the 1993 sentence.  Further, the power of a court to impose a ‘new’ non-parole period in respect of multiple offences is available only where a non-parole period is already in existence for an earlier offence (see section 57 of the Sentencing Act).

Neither the Queensland sentence nor the outstanding balance of the 1993 sentence had been previously subject to a non-parole period – no power exists for the latter to be so subject and the Queensland court had not fixed such a period for the sentence it imposed.  In such circumstances, the learned magistrate could not fix, pursuant to section 57(1) of the Sentencing Act, a new single non-parole period with respect to all sentences which the appellant was then to serve.

Conclusions

In my opinion, the appellant has made out his case that a significant error in principle is reflected in the sentence that has been imposed upon him.  The learned magistrate correctly relied upon the totality principle set out in Mill v R, supra, but erred in his application of that principle.  The fixing of the backdated non-parole period of four years is also wrong in law for the reasons that I have referred to above.

I consider that the aggregate sentence of imprisonment of two years and three months imposed for the 1994 offences cannot be considered manifestly excessive or wrong in principle.  I do not propose to amend the length of that sentence.  However, in the light of the totality principle in Mills v R I set aside the learned magistrate’s order that this sentence is to be served consecutively to the Queensland sentence and the balance of the 1993 sentence.  I order that the aggregate sentence of two years and three months is to be served concurrently with the sentences that the appellant was serving at 23 January 1997.  I order that the aggregate sentence is to take effect on that date.  The practical effect of this order is that the appellant’s “head sentence” (arising from the Queensland sentence and the outstanding balance of the 1993 sentences) will not increase.  I regard the existing figure of some four years and nine months (from 20 October 1995) sufficient to reflect the appellant’s criminality in respect of all the offences committed by the appellant in 1993, 1994 and Queensland.

As I have indicated previously, leaving aside the aggregate sentence for the 1994 offences, the appellant would have been eligible for 
(re-)release on parole upon completion of two-thirds of the Queensland sentence (20 February 1998) and due for expected unconditional release on 2 September 1998 upon completion of two-thirds of the combined total of the Queensland sentence and the outstanding balance of the 1993 offences.  The practical effect of ordering the new aggregate sentence to be served concurrently with his existing sentences, in the absence of settling a parole period, would be to delay the appellant’s expected date of release (allowing for remissions applicable to the Queensland sentence and the outstanding balance of the 1993 sentences) to 23 April 1999.

In the circumstances, I will set a non-parole period of 15 months with regard to the aggregate sentence of two years and three months.  On my calculations, the effect is that the appellant will be eligible to be released on parole on 23 April 1998 – that is some two months after the appellant has completed two-thirds of the Queensland sentence and accordingly at a time when the appellant would also be eligible for re-release on parole with respect to the outstanding balance of the 1993 sentences.

In summary, the appeal is allowed to the extent that:

(a)	the aggregate sentence of two years and three months imposed by the learned magistrate on 23 January 1997 is to take effect on that date and is to be served concurrently (rather than consecutively) to the sentences of imprisonment which the appellant was then serving;

(b)	the learned magistrate’s order that the appellant is to serve a non-parole period of four years backdated to 20 October 1995 in respect of both the sentences that the appellant was then serving and the new sentence of two years and three months imprisonment is set aside;

(c)	a non-parole period of fifteen months is set with respect to the concurrent sentence of two years and three months referred to in (a) above.

