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		IN THE MATTER of the Bail Act

		AND IN THE MATTER of an 
		application for bail by 
		GARY WILLIAM WATT

			Applicant



CORAM:	KEARNEY J


REASONS FOR DECISION

(Delivered 11 November 1997)

	The applicant sought bail in relation to two sets of charges he faces, presently awaiting hearing in this Court.  After hearing argument at length on 7 October I reserved until 10 October when I refused bail on one set of charges, and granted bail on the other charge, for reasons then shortly stated.  I said that I would later publish written reasons for that decision; I now do so.  

Background to the application
The applicant is currently facing 3 trials in this Court, as follows.  First, he is charged by indictment on file no. 9712853 with 4 offences, viz:

·	two counts of having sexual intercourse without consent, contrary to s192(3) of the Criminal Code; the maximum penalty for each of these offences is life imprisonment;
·	one count of aggravated unlawful entry, contrary to Code s213(1), (4) & (5); the maximum penalty for this offence is 20 years imprisonment; and
·	one count of deprivation of liberty, contrary to Code s196; the maximum penalty for this offence is 7 years imprisonment.

	Those offences were alleged to have been committed on or about 31 May 1997 (‘the 31 May offences’).  Three co-accused are indicted on similar charges; they were all granted bail at committal.  The applicant was committed on 5 September 1997 for trial; bail was refused.  He had earlier been refused bail by a Magistrate; and also in this Court, on 11 June, prior to committal.  No trial date has yet been fixed; I am told that it is expected that the trial will take 2-3 weeks.  

	Second, he is charged by indictment on file no. 9626606 with unlawfully causing grievous harm on 5 November 1996, contrary to Code s181; the maximum penalty for this offence is 14 years imprisonment.  The trial of the applicant and a co-accused is set down for 9 June 1998; it is expected to last 8 days. The applicant was initially granted bail by the Police in respect of this charge.  However, when committing him for trial on 23 July 1997, I am told that the Chief Magistrate did not consider bail, but deferred that question as the committal hearing for the 31 May offences was due to commence in 3 days time.  The Magistrate’s file is in fact marked “Bail refused”.  I am told that his Worship considered it appropriate that the question of bail be dealt with during the latter proceedings; and that his Worship eventually refused bail on this charge, saying that an application for bail should properly be made to the Supreme Court, as the charge was now in that court.  Hence this application.  The applicant is currently remanded in custody on this charge. His co-accused was granted bail, on committal.

	Third, the applicant is charged by indictment on file no.9608387 with having demanded money with menaces on 6 March 1996, contrary to Code s228, an offence which carries a maximum penalty of 14 years.  This trial is set down for 24 and 25 February 1998.  The applicant has been granted bail in relation to this charge.

	I am also told that the applicant has been charged with two further offences:  that between 10 and 13 August 1996 he unlawfully entered premises in Stuart Park, and stole goods therefrom to the value of $58,000.  The maximum penalty for both of those offences is 7 years imprisonment. I was informed that the applicant had been committed for trial on 6 October 1997, and granted bail.
	
	The applicant has prior convictions - two of which are particularly relevant to this application for bail.  One is his prior conviction of 1 March 1996 on his plea of guilty in the Court of Summary Jurisdiction in Katherine, to 2 counts of aggravated assault.  The existence of this prior conviction, bearing in mind that the applicant’s current charges are under Code s192 for the 31 May offences, and under Code s181 for the charge listed for trial on 9 June 1998, means that in relation to both those sets of charges there is no presumption in his favour of bail; see s8(1)(a) and (2) of the Bail Act.

	The other prior conviction is on 16 February 1996 in this Court for inducing a witness to give false evidence, and thus attempting to pervert the course of justice, contrary to Code s109.  This prior conviction, by its nature, impacts upon the matters for consideration in s24 of the Bail Act, particularly s24(1)(c)(ii).

The submissions on the Bail Act
	Submissions on s8
	Ms Elliott of counsel for the applicant rightly conceded that in the circumstances s8(1)(a) applied, and there was no presumption in favour of the applicant under s8(2) that he should be bailed on the charges of either the 31 May offences, or on the grievous harm charge for trial on 9 June 1998.

	Ms Elliott  submitted that in the result there was no presumption either for or against the applicant, as regards bail.   She submitted that in that situation there is no onus upon the applicant to show that bail should be granted; and if the matter were found to be finely balanced, the court should grant bail because under Code s5 the applicant is presumed to be innocent of the offences charged until the contrary is proved.

	Mr Noble of counsel for the respondent agreed that in the circumstance there was no presumption for or against the granting of bail.  He referred to R v Kirkman (unreported,  Supreme Court (Kearney J), 20 December 1996).  That was an application for bail pending the hearing of an appeal against the severity of a sentence; in such a case, as here, there is no presumption in favour of bail - see s8(2)(b) of the Bail Act.  I held that this did not mean that there was a presumption against bail; rather “the removal of the entitlement to bail, effected by s8(2)(b), leaves the position neutral in that regard” (p6).  I said at p7 that the applicant bore “the usual burden of any applicant for discretionary relief, of establishing on the probabilities, and in accordance with the criteria set out in s24, that in all the circumstances of his case the discretion to grant bail should be exercised in his favour”.  

	Mr Noble submitted that since here the position as to entitlement to bail is also “neutral”, though by s8(1)(a) and not s8(2)(b), the applicant by analogy bears an onus to show that he should be granted bail, as he seeks to have the court exercise its discretion in his favour.  He also submitted that where bail had previously been refused, as here, an applicant bore an onus to persuade the Court that the previous decision to refuse bail was incorrect; I should say that I know of no authority for that proposition, and I reject it - cf. the provision for review of a bail decision in s36(3).


	Submissions on the matters in s24
	Ms Elliott made submissions based on detailed materials relevant to the matters itemized in s24(1) and placed before the court in affidavit form.

	As to the matters in s24(1)(a), directed to the probability of the applicant appearing in court to face the respective charges, Ms Elliott relied on the following materials: 
·	a letter from the applicant’s employer which, she submitted, indicated the employer’s clear intention to continue to employ the applicant if he were granted bail;
·	an outline of the applicant’s ties to the Territory, which included  his de facto relationship of 2 years standing and present engagement to be married, the fact that he had spent his adult life in the Territory, and had a good work history and a long-term sporting involvement.
·	the affidavit of Mr Selman, the owner of the premises where the applicant previously resided, in which he offered his entire equity in his home as surety for the applicant’s bail, thus clearly indicating in a most practical manner his confidence that the applicant would answer his bail.  Mr Selman’s home was to be the applicant’s residence if he were granted bail.

	Ms Elliott submitted that the applicant had previously failed to appear in court when required, despite his bail undertaking to do so, on 2 occasions only.  She explained that one failure was as a consequence of arriving late, due to a car breakdown; the other was due to his having being wrongly informed by his counsel that his appearance in person (as opposed to appearance by counsel) was not required. Ms Elliott outlined the applicant’s prior criminal record which consisted of drug offences (1996), possessing  amphetamines and a protected animal (1995), assault (1996) and inducing a witness to give false evidence (1996).  Ms Elliott rightly conceded that the last-mentioned conviction is relevant to s24(1)(c).  

	In discussing the ‘strength of the evidence’ against the applicant on the various charges which he faces relevant under s24(1)(a)(iii), Ms Elliott submitted that in relation to the grievous harm charge for trial on 9 June 1998, the victim could not identify the applicant as one of his attackers.  The only evidence against the applicant  was that the victim said gloves were worn by one of his attackers when he was assaulted, and DNA material from blood found on a glove found near the scene of the attack was consistent with the applicant’s DNA, though there was other blood on it as well.   Ms Elliott stated that the forensic evidence would not establish how long the DNA material may have been on the glove, one inference being that it may have been there at some time prior to 5 November 1996, the date of the alleged offence, and hence the applicant was not necessarily at the scene of the offence when it was committed.   She submitted that the prosecution case against the applicant on the s181 charge was weak.  

	Ms Elliott also submitted as regards s24(1)(a)(iii), that the Crown case was weak in relation to the 31 May offences.  She referred to evidence, contrary to that of the complainant, given by the complainant’s best friend (present at the time of the alleged unlawful entry of the complainant’s home and her deprivation of liberty); to a forensic test on the complainant which showed no trace of amphetamines (which she had asserted she had taken); and to her lateness (some 12 hours) in making a complaint of the alleged attack.
	
	With respect to the matters in s24(1)(b) of the Bail Act,  Ms Elliott submitted that because the applicant is in custody and subject to prison control, he cannot communicate with his co-accused, and this disadvantages his preparation of his defence.

	With respect to s24(1)(c), the issue of ‘the protection and welfare of the community’,  Ms Elliott submitted that the applicant had never failed to observe previous bail conditions prohibiting his approaching witnesses.  Further, she submitted that the applicant would observe any bail conditions designed to preclude his accidentally contacting witnesses, by permitting him only to travel from his residence to his place of employment, and home again.  It was put that the court could be assured that the applicant would not commit any offences whilst on bail, because he had never committed any offence while previously on bail. As to that, I note that Mr Noble observed that the 31 May offences were allegedly committed whilst the applicant was on bail from this Court on 3 March 1997 in relation to the charge of demanding money with menaces on 6 March 1996.

	Mr Noble made submissions on ‘the strength of the evidence’ against the applicant, a relevant matter under s24(1)(a).   As to the grievous harm charge, Mr Noble conceded that the forensic evidence could not determine how long the relevant DNA material was inside the glove located at the scene.  Nevertheless, he submitted the forensic evidence was strong, and raised a clear jury question.  As to the 31 May offences, he submitted that there was strong DNA evidence linking the applicant to those offences.  He stated that the committing Magistrate had found the complainant an impressive witness. He explained that the forensic test result, which showed no trace of amphetamine in the complainant, did not necessarily cast any doubt upon her evidence to the effect that the applicant had administered the drug to her, as pharmacological evidence would indicate that the drug may have metabolised within 24 hours - that is, before the test was carried out.  I note that the applicant had initially been charged with administering a stupefying drug on 31 May 1997, but was not committed for trial on that charge.

	Mr Noble gave some detail, directed to showing that the lateness of the complaint of the 31 May offences may have been reasonable in the circumstances. He referred to the complainant’s early distress, her further drinking, her cutting of her wrists, her visit to hospital and subsequent return, and then her complaint by telephone to a friend in Nhulunbuy.

	Mr Noble further submitted that the combined weight of the various charges pending in the court against the applicant might well stimulate him to flee the jurisdiction if granted bail.

	As to the matter in s24(1)(c)(iii), Mr Noble submitted  that the fact that there were now four cases against the applicant pending in this Court, indicated a likelihood that the applicant would “commit an offence while at liberty on bail if granted bail”.  He also submitted that the charges of grievous harm and of the May 31 offences, were properly categorised as charges of offences of violence, and hence the need for “the protection and welfare of the community” pointed to a refusal of bail.  As to this last point, I note that the basis of the submission - the nature of the outstanding charges - is not encompassed by the matters in s24(1)(c), which exclusively delineate the matters to which regard can be had in considering “the protection and welfare of the community”; however, the submission is relevant to the matter in s24(1)(a)(iii).


Conclusions
	(a)	The question of onus
	Pursuant to s8(1)(a) of the Bail Act, the nature of the May 31 offences, in light of the 1 March 1996 assault convictions, removes the presumption in favour of bail in s8(2), when considering whether the applicant should be bailed on those charges.  Similarly, the alleged grievous harm offence of 5 November 1996, considered against the background of the 1 March 1996 assault convictions, operates to remove the presumption in favour of bail in s8(2), when considering whether the applicant should be bailed on that charge.  I enquired of counsel how the resulting “neutral position” affected the question whether either party bore an onus in relation to the application for bail.  Ms Elliott’s response is at p4, Mr Noble’s at 15.

	On this point I note that in R v Peter Edmund Kissner (unreported, Supreme Court of  NSW (Hunt CJ at CL), 15 and 17 January 1992) the Chief Judge analysed s9 of the Bail Act 1978 (NSW).  That Act is similar to the Bail Act (NT).  Some guidance can be drawn from his Honour’s comments on the operation of s9, which accords conceptually with s8 of the Bail Act (NT), and provides that where an applicant for bail has been charged with one of the more serious offences (for example, armed robbery or various drug offences), the statutory presumption in favour of bail is removed.  In that situation his Honour observed that the Act was silent  as to whether any onus remained.  While mindful that the Act codified the law on bail, his Honour at p3 nevertheless considered it appropriate to examine the common law on this aspect, viz:

“At common law a person charged with a non-capital offence was except after conviction regarded as entitled to bail, so that the onus lay on the Crown to show why he should not be granted it.  Although sometimes described as a presumption in favour of bail (albeit a “weak” one), it is in my view more properly described as an onus upon the Crown.  … The Bail Act provides in the place of that common law power a code …if there is a provision which is of doubtful import, resort may legitimately be had to the previous law for the purpose of aiding its construction.”

His Honour then applied this general approach to the present situation, stating:
“In relation to applications for bail in this present category [where the statutory presumption in favour of bail does not apply] by persons not yet convicted, therefore, there is in my view an onus on the Crown.  The only presumption which the Crown may have to displace, however, is that of innocence and then only on the balance of probabilities.”


	This analysis generally accords with the submission of the applicant at p4.  I respectfully agree with his Honour’s approach, and consider that the Crown carries a corresponding onus in this application.  I note that R v Kirkman (supra) involved bail pending an appeal by a convicted applicant, and involves different considerations; at common law bail, following conviction, was granted only in exceptional circumstances.  Effectively, a heavy onus was on an applicant in those circumstances; see generally R v Hilton (1986) 7 NSWLR 745.


	(b)  Application for bail as regards charges for ‘the 31 May offences’
	As to the matters under s24(1)(a) relied on by Ms Elliott (p6)  I consider that nevertheless, given the number of charges pending, their seriousness in terms of penalty, and the varying strength of the evidence against the applicant on those charges, there is a reasonable likelihood that the applicant will not appear at his trial for the 31 May offences.

	The relevant matters under s24(1)(b) do not loom large in this application.  It is true that the applicant may spend a significant period of time in custody, prior to his trial.  It is probable that if convicted, the applicant will be sentenced to a period of imprisonment far in excess of the period of pre-trial remand.  Whilst being mindful of this aspect of time in custody under s24(1)(b)(i), I consider that other matters in s24(1) are more determinative in the decision on bail.

	As to the matter in s24(1)(c)(iii), the number of charges pending in this court, considered with the applicant’s criminal record over the last few years, indicate a reasonable likelihood that the applicant will commit an offence or offences if granted liberty on bail.

	As to the matter in s24(1)(c)(ii), the applicant’s conviction on 16 February 1996 for inducing a witness to give false testimony (Code s109) is directly relevant.   While the single prior conviction does not establish a pattern of behaviour of approaching witnesses, I consider that it establishes that a reasonable possibility that he will do so in this case, does exist.

	On considering all the submissions put on all the matters under s24(1) in relation to the charges for the 31 May offences, I consider the Crown has discharged its onus, on the balance of probabilities, as regards the applicant’s presumption of innocence.  In view of my conclusions on the relevant matters under s24(1), I refuse the application for bail with respect to ‘the 31 May offences’.

	(c)	Application for bail as regards the charge for grievous harm on
		5 November 1996

	I consider that the application for bail in relation to this charge (file 9626606) should be granted, upon the conditions spelled out on 10 October 1997.   I consider the Crown has not discharged its onus of showing, on the balance of probabilities, that the applicant’s presumption of innocence is displaced.  The matter of protection and welfare of the community, in s24(1)(c), does not loom so large here, as to warrant refusal of  bail.  There is no witness, for example, susceptible to interference by the applicant, simply because the victim did not identify the applicant.

	On the matter under s24(1)(a), I consider that the balance is in favour of the applicant.  In this charge, while the maximum penalty is significant, the Crown case is not as strong as for the 31 May offences.  Without embarking on a detailed analysis of the likely evidence, it may be said that the evidence is not such as to stimulate the applicant to flee the jurisdiction in anticipation of trial.  On consideration of the relevant matters under s24(1), I consider that bail should be granted on this charge.

	Orders accordingly.

____________________

