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BAI97042

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. JA134 of 1997
(9715829) FORMTEXT 



		BETWEEN:


		MICHAEL STUART BIRCH
			Appellant

		AND:

		ROBIN LAURENCE TRENERRY
			Respondent


CORAM:	BAILEY J


REASONS FOR JUDGMENT

(Delivered 18 December 1997)

	On 5 December 1997 I allowed an appeal by Mr Birch and set aside his conviction for aggravated assault and his sentence of 8 months imprisonment. I indicated that I would publish my reasons in due course.
	The appellant was convicted of unlawfully assaulting Jacqueline Gough on 22 June 1997. The circumstance of aggravation was that Ms Gough was female and the appellant male. The learned magistrate Mr Gillies delivered his reasons for convicting the appellant on 21 October 1997 and on the same day sentenced him to imprisonment for eight months.
	Mr Lawrence, on behalf of the appellant sought to rely upon the following grounds of appeal:

	“1.	The learned magistrate erred in failing to apply the correct standard of proof.
	 2.	The learned magistrate erred in rejecting two defence witnesses’ evidence because it was “reconstructing possibly at the interference of Mr Birch”, when no such proposition/allegation was put to these witnesses and no submission made to that effect by either counsel.
	 3.	The learned magistrate erred in his reasons for rejecting the Appellant’s evidence.
	 4.	The trial miscarried by reason of procedural unfairness arising from the learned magistrate treating the alleged victim as a ‘vulnerable’ witness
	 5.	The learned magistrate erred in disallowing defence counsel’s questioning of the alleged victim as to statements made by her to her solicitors
	 6.	The learned magistrate erred in accepting the tender of the photographs (Exhibit 1).
	 7.	The conviction is unsafe and unsatisfactory.
	 8.	By aggregate of some or all of the above grounds the verdict was improper and against law.”
	In allowing the appeal against conviction, I indicated that I relied principally upon appeal ground number one, i.e. a failure by the learned magistrate to apply the correct standard of proof. In the course of submissions it became clear that this ground of appeal was directed more properly at a failure to apply the correct burden, as well as the correct standard, of proof.
	It is sufficient to describe in very brief terms the background to the alleged offence. The appellant and Ms Gough had been in a de facto relationship. By the 22 June 1997 they were estranged and living apart. On that day, Ms Gough went to the appellant’s first floor flat to collect her children who had been staying with the appellant. Ms Gough and the appellant were on bad terms and an argument took place on the verandah of the appellant’s flat. The argument was about the appellant’s access arrangements to see the children and also about the return to Ms Gough of some outdoor chairs which she claimed to have lent to the appellant and which the appellant claimed were a gift.
	Ms Gough had been accompanied to the appellant’s premises by her brother. He did not go up to the appellant’s flat, but remained in or near his car. He claimed to have witnessed the assault of Ms Gough but his evidence was disbelieved by the learned magistrate.
	The learned magistrate found that in the course of the argument the appellant:
	(a)	pushed Ms Gough so that the back of her head struck the external wall of the appellant’s unit; and
	(b)	lunged at Ms Gough, slamming her backwards into the verandah railing and then unsuccessfully attempted to push her over the railing while uttering threats to kill her.
	The learned magistrate rejected the evidence of the appellant and rejected much of the evidence of two defence witnesses who, while they had not witnessed the alleged assault, gave evidence as to what occurred afterwards and as Ms Gough was leaving the vicinity of the appellant’s flat in her brother’s car. Their evidence was inconsistent with Ms Gough’s version of events as to what occurred after she descended from the appellant’s flat to the ground floor and later as to whether she was assisted by her brother to board his car. The learned magistrate appeared to accept part of the evidence of one defence witness which was in conflict with evidence of Ms Gough (by finding that she continued to shout and scream at the appellant for some minutes after descending to ground level from the appellant’s flat). However, he rejected the balance of the evidence of the two defence witnesses (and that of the appellant) where it conflicted with Ms Gough’s version of events.
	Before turning to the learned magistrate’s reasons for conviction, it is noteworthy that following the close of the defence case, the learned magistrate invited defence counsel, Mr Grove, to make final submissions with the words:

	“Why should your client be found not guilty?”.
	I consider that to have been a most unfortunate choice of words. In the context of what followed in the learned magistrate’s reasons for conviction, the form of this question raises the suspicion that the burden was being placed on the appellant to persuade the learned magistrate of his innocence. If the learned magistrate’s question stood alone, I would hesitate to draw any inference that the learned magistrate has misapprehended the correct burden and standard of proof. A professional magistrate can, of course, be expected to be well acquainted with the burden and standard of proof in a criminal trial. A charitable interpretation of his words might be that it was a request for defence counsel to identify any reasonable doubt about the Crown’s case against the appellant. But the matter does not end there.
	In his reasons for conviction, the learned magistrate commences with a series of findings of fact about which he expresses himself to be “satisfied beyond reasonable doubt”. The findings are based upon the evidence of Ms Gough, the learned magistrate having disbelieved all other witnesses, i.e. Ms Gough’s brother, the appellant and his two witnesses (who were neighbours of the appellant) except to the extent that she had continued shouting and screaming for some minutes after descending to the ground floor.
	The learned magistrate’s reliance upon Ms Gough to make findings of fact is perhaps surprising given his rejection of her version of events as to what occurred immediately after descending the stairs from the appellant’s flat and his assessment of her as:
	“…emotionally highly strung, she gives me the impression that she would not remember an incident if it was convenient to her not to remember it…”
and later,
	“…Ms Gough was not a perfect witness. She had the appearance of a whining manipulative person. Her recall is less than perfect and, I suspect, confused at times”.
	Be that as it may, the learned magistrate had the advantage of seeing and hearing the witnesses, an advantage not available to this Court. It was open to the learned magistrate to accept her evidence as a basis for findings of fact beyond reasonable doubt. However, the manner in which he chose to express his reasons for acceptance of her evidence causes me very considerable unease. The learned magistrate posed the question:


	“Why is it that I prefer the evidence of Ms Gough to Mr Birch”(the appellant

	The learned magistrate then suggests two reasons for such “preference”:
	“(1)	it is the most reliable account of all the eye witnesses, and

	 (2)	because the photographs of her back taken on the same day disclose that she suffered injury. The photograph of the horizontal line in the small of her back corroborates her evidence that her back came into contact with the balcony railing. The mark discloses that the contact was forceful.”

	I pause to note that the first of these “reasons” is in fact no reason at all – the assessment that Ms Gough’s evidence was the “most reliable” begs the question. What is important (and missing) is why the learned magistrate considers her evidence sufficiently credible and accurate to rely upon to make findings of fact beyond reasonable doubt.
	I also note that the corroboration allegedly found in the photograph referred to by the learned magistrate is not without difficulty. The photograph is one of a series allegedly taken of Ms Gough on the day of the alleged offence. Ms Gough gave no evidence as to the taking of such photographs and was not asked to identify them. Mr Lawrence intended to raise the admissibility of the photographs as appeal ground number six (see above) – but for the reasons which follow, I do not consider it necessary to deal with this issue.
	The principal difficulty with the learned magistrate’s approach is the reference to preferring the evidence of Ms Gough to that of the appellant. In Liberato v R 159 CLR 507 at 515, Brennan J of the High Court observed (in the context of a judge directing a jury):
	“When a case turns on a conflict between the evidence of a prosecution witness and the evidence of a defence witness, it is commonplace for a judge to invite a jury to consider the question: who is to be believed? But it is essential to ensure, by suitable direction, that the answer to that question (which the jury would doubtless ask themselves in any event) if adverse to the defence, is not taken as concluding the issue whether the prosecution has proved beyond reasonable doubt the issues which it bears the onus of proving. The jury must be told that, even if they prefer the evidence for the prosecution, they should not convict unless they are satisfied beyond reasonable doubt of the truth of that evidence. The jury must be told that, even if they do not positively believe the evidence for the defence, they cannot find an issue against the accused contrary to that evidence if that evidence gives rise to a reasonable doubt as to that issue.”
	A professional magistrate may be assumed to know (and apply) the proper burden and standard of proof in a criminal trial. It is not necessary to demonstrate such knowledge in every case by a recitation of fundamental principles. But where a magistrate chooses to express the manner in which he arrived at his findings of fact, it is essential that anything he does say reflects a proper understanding of the correct burden and standard of proof.
	Ms O’Rourke for the Crown urges me to rely on the learned magistrate’s references to being satisfied beyond reasonable doubt as to his findings of fact and the guilt of the appellant. She submits that the learned magistrate’s reference to preferring the evidence of Ms Gough to that of the appellant is no more than a slip of the tongue in the context of a busy Magistrate’s Court. She submits that I can safely rely on a professional and experienced magistrate to apply the appropriate burden and standard of proof. There is a good deal of force in these submissions – but the appellant is not only entitled to have the proper burden and standard of proof applied in his case, he is also entitled to be able to see that this was so from anything said on the subject in the learned magistrate’s reasons. That was not so in the present matter and accordingly the appellant’s appeal against conviction must be allowed.
	I have sought to express above the reasons why I set aside the appellant’s conviction and sentence. I do not consider it necessary to deal with the other grounds of appeal put forward by Mr Lawrence. However, I cannot leave this matter without brief reference to two further areas of difficulty in the learned magistrate’s reasons for conviction.
	I have referred to the learned magistrate’s rejection of much of the evidence of two defence witnesses who lived in the vicinity of the appellant’s flat. While neither claimed to have witnessed the alleged assault, both gave evidence as to subsequent events which, if accepted, was potentially damaging to Ms Gough’s credibility. In referring to their evidence in his reasons for conviction, the learned magistrate said:
	“Mr Wintle and Mr Whalland do not provide evidence which enables me to be satisfied that Ms Gough should not be believed on oath.”
	It might be suggested that this is just another unfortunate choice of words. However, the essential question about the evidence of these witnesses was whether such evidence raised a (reasonable) doubt about the Crown’s case (and in particular the credibility and reliability of Ms Gough upon whom the Crown case rested). It might be inferred from the learned magistrate’s remarks that he was not addressing that question, but rather whether their evidence was such as to satisfy him (or prove) that Ms Gough should be disbelieved. Here again the learned magistrate’s choice of words raises at least the suspicion that he was placing a burden on the appellant to prove something.
	In relation to the same two witnesses, the learned magistrate held:
	“Both men are reconstructing something about which normally no regard would be paid, possibly at the insistence of Mr Birch, who is their neighbour and with whom they would naturally wish to remain on good terms.”
	The learned magistrate’s speculation as to the appellant’s possible interference with witnesses and their supposed natural desire to stay on good terms with the appellant was entirely misconceived. Such matters were never suggested by the Crown in cross-examination of the witnesses and it was quite unfair of the learned magistrate to raise such matters in the absence of any evidential basis.
	Finally, I note that in allowing the appeal setting aside the appellant’s conviction and sentence, I refused an application by the Crown for a re-trial of the charge before a different magistrate. I gave extempore reasons for my refusal at the time and it is unnecessary to repeat them here.

