






McKechnie v Weir



Court of Appeal of the Northern Territory of Australia
r
Nader, Rice and Martin JJ.

22, 23 August, 21 October 1988 at Darwin


CONTRACT - Part performance - forbearance to sue - presence on land - not referrable to a contract dealing with land.


PARTNERSHIP - Land agreement - caveatable interest - unenforceability - non-compliance with statute of frauds - no part performance unequivocally referrable to an agreement.

Cases followed:
Butler v Craine (1986) VR 274. Maddison v Anderson (1883) 8 App
Cas. 467




al






RE
.iv
 
Cases referred to:

Gasiunas v Meinhold 6 FLR 182
Ovenden v Polyaris 11 SASR 41
McMahon v McMahon (1979) VR 239
Stead v Government Insurance Commission 67 ALR 21 McBride v Sandland (1918) 25 CLR 691
Cooney v Burns (1922) 30 CLR 216
Lamas v Bayley 2 Vern 627, 23 ER Ch. 1011








.nt
J (
 Counsel for Appellant : Solicitors for Appellant: Counsel for Respondent : Solicitors for Respondent:
 P. Tiffin Loftus & Cameron
G. Hiley QC Ward Keller
IN THE COURT OF APPEAL OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN	No. AP4	of 1988


ON APPEAL from the judgment of Kearney J in proceeding No. 325 of 1986



BETWEEN:


ROBERT LACHLAN McKECHNIE
Appellant
AND:


REGINALD WITWORTH WEIR
Respondent






CORAM:	NADER, RICE and MARTIN JJ
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NADER J:


The appellant (the defendant) appeals against a decision of Kearney J ordering the removal a caveat from the
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title to certain land.	The caveat was lodged by the defendant to protect an alleged interest in the subject land said to have arisen by reason of a partnership between the defendant and the plaintiff (the respondent to this appeal) of which the land was said to be an asset.	The plaintiff denies the existence of the partnership and, a fortiori, he denies that the land was a partnership asset.

It is convenient to express the caveat in 'short form', as did his Honour in his judgment:

' •••	under and by virtue of an oral partnership agreement entered into between the said ROBERT LACHLAN McKECHNIE and the said REGINALD WITWORTH
WEIR made between the 10th day of May 1984 and the 3rd day of September 1985 which said agreement has been partly performed whereby it was agreed that the said ROBERT LACHLAN McKECHNIE and the said REGINALD WITWORTH WEIR would carry on the business of caravan park and residential accommodation proprietors upon the said land and whereby it was further aareed that the said land was an asset of the said partnership and owned by the said
ROBERT LACHLAN MCKECHNIE and the said REGINALD
WITWORTH WEIR as tenants in common in equal shares in consideration for which the said ROBERT LACHLAN McKECHNIE would forgo his claim against the estate of the late ROBERT WEIR SQUIRE (the former registered proprietor of the said land) for a half interest in the said land pursuant to a partnership agreement entered into between the said ROBERT WEIR SQUIRE and the said ROBERT LACHLAN McKECHNIE (of which the said estate of the said REGINALD WITWORTH WEIR was the sole beneficiary) and in further consideration of the said ROBERT LACHLAN McKECHNIE acting as manager and the operator of the said
business.'


The partnership agreement between Squire (the deceased) and the defendant is relied upon (in the terms of
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the caveat) for the sole purpose of supporting the existence of the alleged agreement between the defendant and the plaintiff.	The appellant submitted  that, although the caveat was expressed in those terms, the case before Kearney J proceeded on the basis that a caveatable interest was created by a partnership between the defendant and the deceased as well as by an agreement between the defendant  and the plaintiff.


I have had the benefit of reading the reasons proposed by Martin J with which I generally agree.	I would add only a few remarks of my own.

If one puts the case at its very highest in favour of the defendant and assumes, for the sake of argument, the existence of a partnership of which the subject land was an asset, the defendant must still fail.	Such an agreement would remain unenforceable by reason of non-compliance with requirements of the Statute of Frauds with respect to writing.

Counsel for the defendant conceded the absence of writing but relied on the doctrine of part performance.
When asked what, in the event that such an agreement  existed, would have constituted the acts of part performance relied on, he specified the defendant's forbearance to make the claim in respect of the alleged agreement between the
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defendant and the deceased, and the defendant's continuing to work at the caravan park.	Neither of these could suffice.	Neither of them was unequivocally referable to an agreement for the creation of an interest in the defendant in the subject land.	The forbearance to sue is consistent with the lack of any proper basis on which  to sue.	The continuing to work at the caravan park is consistent with a
desire to earn an income: the defendant was remunerated for his work.


The defendant also contended that the delivery by the deceased to the defendant of the certificate of title to the property and the defendant's retention thereof was an adequate act of part performance available to him.	I disagree.	The delivery was an act of the deceased; the retention was entirely equivocal.	As well, neither the delivery of the certificate of title, its acceptance nor its retention was referable solely to a contract of the kind contended for.	The most that could be said of them is that they may have constituted some circumstantial evidence from which, in conjunction with other evidence, one may have inferred the kind of agreement alleged.	But, for the sake of this argument the existence of such an agreement is assumed.

There is no merit in the appeal.	I would dismiss it and confirm the findings and orders of Kearney J.
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RICE J: 


Whatever may have been the hopes and expectations of the appellant on moral grounds, for the reasons given by Martin J. along with those of Nader J., I agree that the appeal should be dismissed.


MARTIN J:


This is an appeal from a judgment by which it was ordered that a caveat entered by the appellant on land of which the respondent is the registered proprietor, be removed.

The caveat is in the following terms:



"TAKE NOTICE that ROBERT LACHLAN MCKECHNIE of
27 Francis Street, Millner in the Northern Territory of Australia, Caravan Park Proprietor claiming an estate or interest as a tenant in common in equal shares in the whole of the land being Lot 2614 Town of Nightcliff more particularly described in Certificate of Title entered in the Register Book Volume 47 Folio 130 with REGINALD WITWORTH WEIR of 35 Back Beach Road, Portsea in the State of Victoria, Businessperson under and by virtue of an oral partnership agreement entered into between the said ROBERT LACHLAN MCKECHNIE and the said REGINALD WITWORTH WEIR made between the 10th day of May 1984 and the 3rd day of September 1985 which said agreement has been partly performed whereby it was agreed that the said
ROBERT LACHLAN MCKECHNIE and the said
REGINALD WITWORTH WEIR would carry on the business of caravan park and residential accommodation proprietors upon the said land and whereby it was further agreed that the said land was an asset of the said partnership and owned by the said
ROBERT LACHLAN MCKECHNIE and the said
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REGINALD WITWORTH WEIR as tenants in common in equal shares in consideration for which the said ROBERT LACHLAN MCKECHNIE would forgo his claim against the estate of the late ROBERT WEIR SQUIRE (the former registered proprietor of the said land) for a half interest in the said land pursuant to a partnership agreement entered into between the said ROBERT WEIR SQUIRE and the said ROBERT LACHLAN
MCKECHNIE (of which the said estate of the said REGINALD WITWORTH WEIR was the sole beneficiary) and in further consideration of the said
ROBERT LACHLAN MCKECHNIE acting as manager and the operator of the said business.

FORBID the registration of any dealing with the estate or interest of the said REGINALD WITWORTH WEIR in the said land unless such dealing shall be expressed or be subject to the claim of the said ROBERT LACHLAN MCKECHNIE"


The respondent called upon the appellant, by originating summons, under the former Rules of Court, to show cause why the caveat should not be removed and filed an affidavit in support, in which he contended that the appellant had no interest in the land.	The appellant responded by affidavits in which he sought to establish oral agreements for the transfer to him of a one half interest in the land; there being no note or memorandum in writing, he put forward evidence of acts of past performance of the alleged agreements.	The hearing proceeded on the affidavits filed by each party being received into evidence and
cross-examination of the deponents, and His Honour decided that the appellant did not have the interest claimed in the caveat.
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The usual way in which such matters are raised and determined is in a suit for specific performance, defence to ejectment or declaration.	In some jurisdictions a practice has developed, upon an application for removal of a caveat, where the caveator has made out an arguable case, to make a conditional order for the removal of a caveat unless the caveator commences such proceedings within a fixed period (per Jeske J. in Gasiunas v Meinhold 6 FLR 182 at p. 183; see also Walters J. in Ovenden v R Palyaris 11 SASR 41 at p.
52 and McMahon v McMahon (1979) VR 239).	The remedy which a caveator eventually seeks against the registered proprietor, may not be available if he is successful in opposing the application for the removal of the caveat.

The respondent became the sole registered proprietor of the land consequent upon the death, intestate, of his cousin Robert Weir Squire on 8 May 1984.	The land, situated in suburban Darwin, was at that time, being used to provide residential accommodation in fixed improvements and as a caravan park.	Notwithstanding that the improvements were in poor condition, the property was valued at the time of Squire's death at $175,000.	The net profit derived from rent and board received from the occupants, for the period 1 July 1983 to 9 May 1984, was shown in the taxation return as
$42,807.	Public Trustee for the Northern Territory was the
administrator of the estate.
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The appellant's claim, as disclosed by the caveat, is that in consideration  of his foregoing a claim against the estate of Squire in relation to an interest in the land, the respondent entered into an equal partnership with the respondent in the business and the land.

The learned trial judge found that there had been a partnership between the appellant and Squire which subsisted at Squire's death, but that it extended to the business  only.	His Honour was not satisfied that there was any partnership agreement between the parties to this appeal.
He went on in each case to consider, whether, if there had
been any such agreement, there had been any acts of part performance which would overcome the problem of there being no note or memorandum of writing, and held that there had been none.

The grounds of appeal fall into two classes.	The first upon the findings of fact and second as to the law. As to the first, the appellant points to only one finding which it can be said was in error.	It was a finding which went to the appellant's credibility in a case in which determination of the facts depended upon a view taken of conflicting testimony.

His Honour's reasons for decision, on this ground of attack, read as follows:
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"After the deceased had died on 8 May 1984 and the plaintiff and defendant could not find a Will, the defendant says he suggested to the plaintiff that they notify the Public Trustee.	His evidence-in-chief was:-

"Did you have any discussions with Mr Weir about what your situation was and had been?---I told him that I had been a partner with Bob for years and operated the business and he said, 'Well, nothing has changed, it will go on as it is.	We will see the public trustees.'	We went to the public trustees.	After the public trustees.

Pardon?---After we went to the public trustee and the public trustee said, 'I will give you a letter', we both agreed to, that I'd manage the place for 6 months period of time until something was sorted out.	The public trustee delivered that letter and we both signed it.	After that we had discussions.

What were the nature of the discussions?---Mr Weir asked me what had happened over the years and I gave him a bit of a run-down on what generally happened, and told him that I was a partner with Squires, and also told him that I had the titles.

What did he say about that?---He said, 'Yes.	If you put an injunction against his will, you realise that it will hold it up for months and years.'		I                              said, 'Well, what do you want me to do?	He said, 'If you let it go through in my name we will divvy it up after.'	I said, "if you are a gentleman of honour I will carry on with it', and I agreed to do so.

The discussion about putting any claim against the will - in this discussion with him had you discussed whether you had been remunerated for any of the work or anything you did?---I did, I said I had never been paid for anything that I had put onto the property."	(transcript, p.119) (emphasis mine).
I note that the arrangement the subject matter of the evidence emphasized does not appear in the defendant's affidavit of 17 September 1986, forms no part of the plaintiff's evidence and was never put to the plaintiff in cross-examination.	I accept Mr Newton's submission that that conversation, if it took place, would have been the most important conversation between the plaintiff and the defendant."
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Later he said:


"In particular, I consider that the defendant's account of his conversation with the plaintiff shortly after the interview with the Public Trustee on 10 May 1984, set out at p. 24-25, is a recent invention designed to explain why he never informed the Public Trustee that he claimed an interest in the land."


However, the appellant did have the following to say in the affidavit referred to:


"23. It was also part of our agreement that as my equal share as proprietor in the land was recognised by Mr Weir I would not pursue my interest against the estate of Robert Weir Squire."


The respondent in an affidavit sworn by him on
22 October 1986, which was before His Honour, contained the following passages:


"Prior to actually attending the Public Trustee I had some discussions  with Mr McKechnie concerning Mr Squire's affairs and I recall two conversations in particular.	In one conversation Mr McKechnie said to me "he (Mr Squire) promised me a share in the business".	In light of the comments made to me by Mr Squire during my first visit to the hospital and as referred to in paragraph 9 of this my Affidavit I responded to Mr McKechnie that I would be happy to stand by that arrangement.	In my mind Mr McKechnie and I were talking very generally as I was uncertain as to who the beneficiary of the estate would be given the fact that there was no Will in existence.	During the second conversation I asked Mr McKechnie "does Squiresy owe you any money?"	I recall that there was a pause for some time before Mr McKechnie finally responded
"no-nothing"."
and
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"After my meeting at the Public Trustees Office and prior to my departure to Melbourne.	Mr McKechnie stated in the course of a discussion that "my idea was to split it up the centre".	It was apparent that Mr McKechnie was referring to the entire estate and was suggesting that he should have received half of the entire estate.	I ignored that comment.	This was the first occasion that
Mr McKechnie had indicated to me that he had an expectation to receive an interest in the property."


As to the respondent's cross-examination on that point, the following appears -


"At any stage do you recall any discussion with McKechnie about whether or not he might - in his view he had any claim against your brother's (sic) estate.	Was there ever any discussion about
that?---There was not.	I did say to him in the car after we'd left the hospital and were driving across to the park, I did say to him - I don't know for what reason, I just thought it was possibly some monetary sort of stuff, whether - I just said to him, "Does Squiresy owe you any money?"	There was a bit of a hesitancy, and he said, "No, nothing", and that's the only thing I can remember on that.	That's the only discussion we've ever had."


and later:


"Now, there was no discussion with Mr McKechnie that there'd be no point in suing his estate, you'd stick by whatever arrangements he had?---I never ever mentioned that.
Never ever mentioned that?---Never mentioned to me whatsoever.
Tell me this, at the end at least you apparently satisfied yourself that he had some partnership with - - - ? --- Well, there again a partnership was never mentioned to me.
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Not at any stage?---Not at this stage of the game. That he had a partnership with Squire.	Now this

Yes, that's what I mean, that he had a partnership with Squire.	You are saying that was never mentioned?---Never mentioned to me that he had a partnership with Squire, other than when we got into the - when we got into the public trustee, and Squire had already - on the date of 4 May - the date of my arrival when he mentioned, 'don't sell it, give Bob a half - a share in the business'.
Right?

Yes, half share you said, did you?---Well, I don't know whether it was a half share or a share, doesn't - whether you divide that by eights or twos, I wouldn't be like that.	But when we got to the trustee's office a couple of days after death, I honoured that - Mr McKechnie did say to Mr Flynn that he had an unresolved - is it?

Unwritten?---Unwritten partnership or something with - - -

With the - yes?---Right, I agree with that, and I said that was okay by me to Mr Flynn, and he said, 'Righto then, we'll go on with this other thing' which he formed up, the two-thirds, one-third, and that.	But as to what the partnership was before, I don't know.

It is true, is it not, that without the land to which these - most of these buildings are attached, there's just nothing else in the business, is there, apart from the equipment in these huts and so forth?---That's dead right.	That's what it is, yes, it's only just a -

Are you saying that you are and always have been prepared to honour whatever the agreement was that he had with Squire?---Yes, I had; I didn't go against that at all.

Even if that involved - the agreement was that he had half that land?---Well, I don't know, that's - that didn't ever come up.	The land, that has never ever been mentioned until now.	It's getting mentioned now.
Now?	Come, come, a little earlier than now; it was certainly mentioned in Mr Latimer's office, wasn't it?---Right, in the last 12 months then we'll say -
18 months.
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Well, it's only - not·3 years since the death.	You say that until the Latimer day, and I take it you mean by that that prior to going into Latimer's office you had had a discussion with McKechnie  about the land - just listen to me.	Immediately before going into Latimer's office you must have discussed the land with -	?---Well, there was no discussion.

Right, no discussion.	There was never any discussion about the land, or where the title was, or anything like that?---No.

Did McKechnie ever tell you, shortly after the death, that he had the title to the land?---No.

Did you understand that in fact - he did in fact have the title?---I didn't know he had it.

You know now that it was given by him to the public trustee, from his possession.	That's all I'm saying, from his possession the document - the piece of parchment or whatever it is - - -?---Was given to the public trustee?
Yes, by Mr McKechnie?---I understand that, yes.

Probably you were told he had had it.	I accept the fact you don't know how or where or what he got it, but he had that title to give to the public trustee?---Well, Mr Hyde told me that."
Mr Hyde was an officer with Public Trustee.

With respect, I consider that His Honour erred in that he did not, on this topic, use the advantage he enjoyed as trial judge.

That being so should the Court of Appeal, in this case, consider the evidence and come to its own view as to whether there was a concluded agreement?	Given His Honour's finding, elsewhere in his reasons, that neither the plaintiff nor the defendant was an impressive witness and that each of them was prepared to "shade" his evidence so as
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better to advance the case he sought to make, it would not be appropriate to do so.	In those circumstances the grant of a new trial may have been the appropriate course, even though not argued for in this appeal.

However, for reasons which appear later, a new trial would be a futility since it would inevitably result in the making of the same order as that made by His Honour upon the first trial (Stead v Government Insurance Commission 67 ALR 21 at p. 24).

The appellant also contended at trial that an oral agreement had been reached with the respondent on an  occasion in September 1984 when they went together to a solicitor in Darwin.		As a consequence of that meeting the solicitor prepared a draft partnership agreement between the parties which envisaged the transfer of a one half interest in the land by the respondent to the appellant.		His Honour found that the respondent did not expressly agree with what was said by the appellant to the solicitor, by way of instructions for the preparation  of the draft.	His Honour accepted that the respondent had made it sufficiently clear that he intended to consult with his own solicitor before committing himself.	A copy of the draft was delivered  to the respondent, he saw his solicitor, rejected the proposal and put forward a different arrangement in response.	No error has been pointed to in His Honour's treatment of that
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matter, and the relevant grounds of appeal going to findings of fact in regard thereto fail.


But just as His Honour did, it is desirable that I also deal with the question of the part performance of the alleged agreement or agreements  between the parties as if one of them had been concluded.	His Honour found that there had been no acts of part performance by the appellant after the alleged agreement or agreements	such as to satisfy the requirements of the law in that regard.	This is a ground of appeal on the law.	It does not expressly appear from His Honour's reasons just what were the acts relied upon by the appellant, but on the hearing of the appeal his counsel expressed them as being the appellant's possession of the land and his adherence to his agreement to forgo his claim against the estate.

Now it is necessary  to go into some detail as to the appellant's alleged possession.	He had been a friend of Squire for many years before the latter's death.	He had assisted him in a variety of ways in relation to  improvements on the land and the running of the business conducted thereon.	In 1975 he went to live on the land.
His evidence was that Squire had suggested that if he came back to Darwin and helped Squire to re-establish the improvements, which had been badly damaged in Cyclone Tracy, then "we'd be partners".	The appellant remained on the
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land, his food and drink were provided by Squire all without payment.	The appellant lent Squire money but there was nothing owing at the date of Squire's death.	He was living on the land when that occurred.	His Honour found, as I have said, that there was a partnership between Squire and the appellant as to the business which was dissolved upon Squire's death.


	Two days after Squire died both parties went to see Public Trustee and an arrangement was made regarding the conduct of the business for the following six months, which period was later extended by agreement.	That arrangement is evidenced by a letter addressed by Public Trustee to the appellant dated 10 May 1984.	That letter reads -


"RE:	ESTATE OF ROBERT WEIR SQUIRES DECEASED

I should like to confirm my conversations with you, Mr Weir and Mr Hyde of this office.	The arrangements we have entered into are on the basis that the deceased died intestate and that Mr Weir is the sole beneficiary under that intestacy.

It is accepted for the present that you had a partnership arrangement which had not been formalised with the deceased and as a result you own one half of the business being conducted at
27  Francis Street.		Mr Weir accepts this situation as the deceased was able to confirm this with him before his death.	Should a valid Will or other beneficiaries be found you may be required by other beneficiaries to fully substantiate your claim to the one half interest.

The business is a profitable one and it would be financially damaging to the estate if it was not continued to be operated.	Because of the rather unique nature of the business it would be best superintended by yourself as you are familiar with it.
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The arrangements then for the next six months from the date of this letter will be that you will collect and bank all receipts and pay all accounts which accrue from the date of death and keep a proper record of the transactions.	The monies will be banked in an account that you have just established with Mr Weir.	Any debts which accrued before the date of death and remain outstanding will have to be submitted to this office for payment and naturally can only be paid when we have an order to administer the estate and when there is no doubt that the estate is solvent.

The exception to this arrangement are the current outstanding electricity accounts which because of their unique nature will have to be paid.	As soon as we are in a position to we will reimburse you for these costs and the reimbursement can be paid into the bank account earlier mentioned.

During the six month period you will arrange for the cleaning and tidying of the premises generally which will necessitate the sale of some items.	The proceeds of the sales should be credited to the bank account.

The monies which are accrued in the bank account, after the payment of all debts, will be divided as to two thirds to you and one third to the estate after the expiration of six months.

It is hoped that after the six month period we will be in a position to formally distribute the estate, but if we are unable to do so further arrangements will have to be made for the continuation of the business.

I would ask you to sign a copy of this letter as an acceptance of the arrangements entered into.	I would also ask Mr Weir to sign a copy which will indicate his consent to the contents."


The appellant signed as suggested.	He remained living on the land and the arrangement agreed to was implemented.
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The appellant's list of authorities provided prior to the hearing of the appeal listed some 29 cases.	At the hearing few of them were referred to.	Some relied upon had no bearing upon the claim to an interest in the land as described in the caveat. They may have been of some assistance in a suit for specific performance, or for a declaration as to the appellant's interest in the land based on other considerations, but the issues which might be raised in proceedings like that, are not raised here.	This is a caveat case and nothing more.	I have already alluded to the possibility that some of the issues which might have been raised between the parties are not open to be debated in proceedings of this sort.	The Court, at first instance and upon appeal, is constrained to consider only the claim made and formulated by the caveat.	Neither as defendant nor appellant is McKechnie enabled to raise issues other than those which were chosen to support the interest in the land claimed in the caveat instrument.

For acts to be acts of part performance they "must be unequivocally, and in their own nature, referable to some such agreement as that alleged" per Lord Selborne in Maddison v Alderson (1883) 8 App. Cas. 467 at 479.

Certain elements of part performance essential to raise the equity were set down by Isaacs and Rich JJ	in McBride v Sandland (1918) 25 CLR 691 commencing at p. 78:
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	"The act relied on must be unequivocally and in its own nature referable  to "some such agreement as that alleged."	That is, it must be such as could be done with no other view than to perform such an agreement (Maddison v Alderson (1); Gunter v Halsey (2); Ex parte Hooper (3)).


	By "some such agreement as that alleged" is meant some contract of the general nature of that alleged (Maddison v Alderson (4); Savage v Carroll (5); Fry on Specific Performance, 5th ed., at p. 292)).


		The proved circumstances in which the "act" was done must be considered in order to judge whether it refers unequivocally to such an agreement as is alleged (Savage v Carroll (5); Hodson v Reuland (6)).	Expressions are found in some cases which, if literally read, are to the effect that mere possession by a stranger is sufficient to let in parol evidence of any contract alleged.	Those cases were prior to Maddison v Alderson (7), and the expressions if literally read appear to be too wide, because, so read, they would conflict with the requirement that the act must unequivocally refer to some such contract as is alleged, and because bare possession does not necessarily connote trespass or, alternatively, a contract at all; indeed, some contracts would not justify the act done.	Possession may be the result of mere permission.	But if the circumstances under which the possession was given are proved, then the Court may judge whether the act indicates permission or contract, and, if contract, its general character. For instance, in Frame v Dawson (1) the expression "some agreement" is used, we think, in contradiction to the specific terms of the agreement, and not in the most general sense of any agreement whatever.
	It must have been in fact done by the party relying on it on the faith of the agreement, and further the other party must have permitted it to be done on that footing.	Otherwise there would not be "fraud" in refusing to carry out the agreement, and fraud, that is moral turpitude, is the ground of jurisdiction (Fry on Specific Performance, 5th ed., par. 588; McCormick v Grogan (2); Whitbread v Brockhurst (3); Phillips v Alderton (4)).


	It must be done by a party to the agreement (Fry on Specific Performance, par. 589).


These requirements must be satisfied before the actual terms of the alleged agreement are allowed to be deposed to. n
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In Cooney v Burns (1922) 30 CLR 216, at 235,  Isaacs J. described the following, from Lord Selborne's judgrnent in Maddison v Alderson, as "an important passage" -


"It is not enough that an act done should be a condition of, or good consideration for, a contract, unless it is, as between the parties, such a part execution as to change their relative positions as to the subject matter of the contract."
and went on:

"These authorities show that the Court in order to found its jurisdiction inquires whether with the concurrence of the plaintiff, and on the basis that the agreement would be carried on to completion by legal conveyance, the defendant has gone so far, if purchaser, in directly or indirectly exercising, or, if vendor, in permitting the purchaser directly or indirectly to exercise rights of ownership over
the property which the sale, if formally effected, would connote, that it would be a fraud on the plaintiff unless the ownership were completely
transferred by formal sale upon the terms in fact agreed to. Crystallizing that statement, for present purposes, there is always in part performance the actual transfer by enjoyment, directly or indirectly, of some right of ownership
which the legal title would confer.	Maitland on
Equity, at p. 242, brings the position to very much the same point."


On appeal, it may not always be possible to follow the order in which a Court should, in accordance with Australian authority, approach its task in a case such as this.	What is first required is that the acts put forward as acts of part performance must be looked at to determine whether they imply a contract and if so, what is the general nature of the contract so implied.	It is only at that stage, if it be reached, that the Court turns its attention
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to the contract pleaded.	There would appear to have been some judicial disagreement about this (see the discussion by Marks J. in Butler v Craine (1986) VR 274 at 282).	With respect, I agree with the conclusion reached by His Honour,
which I consider is in accordance with the decisions in the High Court set out above.


The appellant's presence on the land imply a contract but, in the circumstances, do not point to any particular type of contract.	He had lived there for years. The land was used to provide residential accommodation for people.	He was the survivor of a partnership dissolved upon the death of Squire.	Even disregarding the arrangement made with Public Trustee, that act does not have a clear reference to a contract of any type pursuant to which he had an estate or interest in the land.

As to his forbearance to take proceedings against the estate, I have great difficulty in categorizing it as an act of part performance.	In all the cases to which the Court was referred the person claiming the interest had done something, e.g. rendered services, paid money, gone into possession or improved the land in some way.	Here the appellant did nothing, unless it could be said he kept his promise not to sue.	In Lamas v Bayley 2 Vern. 627, 23 ER Ch. 1011 (referred to in Maddison v Alderson) Bayley and Lamas agreed to purchase a house and land.	It was orally
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agreed that Bayley would purchase it and that he would then let Lamas have part of the land.	Lamas "desisted", Bayley purchased the property and refused to perform the agreement. "His Lordship declared, that the circumstances in this case appear to be too slight to ground a decree for performance  of the said agreement".	Lord Selborne at p. 480 said that the desisting from the purchase "was held to be no part performance" which, with respect, seems to take the decision further than the report.		There is not "the actual transfer by enjoyment, directly or indirectly, of some right of ownership which the legal title would confer".

Forbearing to sue, in respect of a claim against an intestate estate which includes land, is not, I consider, referable to or consistent with a contract dealing in any way with that land.

The appellant also relied heavily upon a suggested error of law in relation to His Honour's decision in regard to a claim that the appellant had an estate or interest in the land arising from his arrangements with Squire.	He alleged an oral agreement whereby the deceased had undertaken to transfer a one half interest in the land as well as in the business.	Acts of part performance were also put forward in relation to that claim including his occupancy of the land and work done in improving it.		It was argued that His Honour fell into error in not holding that
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those acts were sufficient to take the contract out of the statute.	Given the long standing friendship between the two men, the fact that the land was used to provide residential accommodation and that the appellant was provided board and lodging rent free, the acts relied upon do not unequivocally, or even probably, in their own nature refer to such an agreement as alleged.

The appellant also relied upon the fact that the deceased handed him the title to the land in 1982.	His Honour examined all of the evidence relating to that matter and I do not consider that he has been shown to have fallen into error in doubting  whether that act, in the circumstances in which it was performed, was indicative that an agreement had been reached or whether it was only an act indicating an intention to enter into an agreement at some future time.

In any event, it was not necessary for His Honour to determine that matter.	As I have already said this is a caveat case.	The appellant caveator, did not in the caveat claim an estate or interest in the land arising from his arrangements with Squire.	The reference to those arrangements was only in the alleged consideration by way of forbearance to sue upon them.	The only interest in the land claimed was that arising from the alleged agreement with the respondent.

I would dismiss the appeal.

