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IN THE COURT OF CRIMINAL APPEAL OF THE NORTHERN TERRITORY
OF AUSTRALIA
No. CA 8 of 1987

ON APPEAL FROM THE SUPREME COURT OF THE NORTHERN TERRITORY OF AUSTRALIA
sec No. 67 of 1987 BETWEEN:
THE QUEEN

Appellant

AND:

CHRISTOPHER JOHN ALLINSON
Respondent





CORAM:	NADER, KEARNEY, RICE JJ



REASONS FOR JUDGMENT
(delivered 11 September 1987)




NADER J:		The facts of this case are sufficiently stated by Rice J.	I agree with his reasons and the additional reasons of Kearney J.	I concur in the order proposed by
Rice J.




KEARNEY J:	The facts relating to this case are set out by
Rice J; I need not repeat them.	I concur in his Honour's approach to the application of s.392 of the Code and in his







conclusion that the appeal should be allowed.	I should however state some further reasons which lead me to that conclusion.


One of the Crown's submissions is that the inadequacy of the sentence imposed is demonstrated by the fact that it does not fall within the normal range of sentences currently imposed by the Supreme Court for offences under ss.66(2)(b) and (c).	The submission must be approached with care.

It is a function of this Court to achieve as far as may be consistency and certainty of sentence, so as to play its part in the deterrence of crime; it does so by minimizing disparities of sentencing standards, while leaving a fair margin of discretion to the sentencing judge
- see Griffiths v The Queen (1977) 137 CLR 293 at 326 per Jacobs J.	The existence of that margin of discretion explains why a sentence attacked as inadequate must be shown by the Crown to be plainly inadequate before it can be said to involve error; a trial judge is not to be put in a sentencing straitjacket, and there must be a "striking disparity", as Nader J. put it in R v Ireland (unreported, Court of Criminal Appeal, 25 August 1987), before this Court will interfere.
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Consistency in the approach to sentencing is necessary for the reasons stated by Mason J. (as he then was), in Lowe v R (1984) 154 CLR 606 at 610-611 -

"Just as consistency in punishment - a reflection of the notion of equal justice
- is a fundamental element in any rational and fair system of criminal justice, so inconsistency in punishment because it is regarded as a badge of unfairness and unequal treatment under the law, is calculated to lead to an erosion of public confidence in the integrity of the administration of justice.	It is for this reason that the avoidance and elimination of unjustifiable discrepancy in sentencing is a matter of abiding importance to the administration of justice and to the community."



Lowe's case involved an alleged discrepancy of sentences as between co-offenders, but his Honour's observations are of quite general application.	See also the remarks of
Street C.J., and the authorities cited by his Honour, in R v Visconti (1982) 2 NSWLR 104 at 107-111.	The need for consistency does not mean that this Court should substitute its own view of the appropriate sentence irrespective of the presence or absence of error on the part of the trial judge; see Griffiths v The Queen (supra) at 310 per Barwick C.J.

The offences of supplying cannabis, and possessing cannabis for the purpose of supply, are among the more common offences charged before the Supreme Court.	They are offences which, to adopt words used in relation to other offences,





"	can be fairly readily classified in objective terms and evenhandedness in the matter of sentence can be more easily achieved." R v Visconti (supra), per Street C.J. at 107.


A range of sentences has gradually emerged with respect to a common type of case involving these offences, where a relatively small amount of cannabis is involved, the purpose is commercial supply of a minor order, the prisoner is of previous good character, and there are no exceptional or unusual features relevant either to the crime or to the personal circumstances of the offender.	These are what might loosely be called "run-of-the-mill" cases.	It is the prevalence of these cases which gives rise in practice, through the application of the notion of equal justice to which Mason J. referred, to a range within which sentences for these cases are imposed.		The range reflects the collective wisdom of the sentencing judges.	In these broadly indistinguishable cases the sentencing discretion of the trial judge, though it remains, is limited by the need  to ensure fairness and equality of treatment as between ordinary persons who have committed very similar types of offence.	A range of sentences in this sense is not fixed or immutable; both upper and lower limits are approximate and the range varies over time.	If there are exceptional or unusual features, either in the commission of the offence or in the personal circumstances of the offender, the case is outside the range and the sentencing discretion is not constrained thereby.
The first leg of the Crown's submission on the need for "parity" is that there is an established range within which sentences for 'run-of-the-mill" cases of these offences are imposed.		In support of that submission, Mr Ellis provided details of 9 recent cases in the Supreme Court involving the commercial supply of fairly small amounts of cannabis.	These details sufficiently record some of the relevant matters to be taken into account, though more detail along the lines of that contained in the sentencing materials scheduled to the judgment of this Court in R v Ireland (supra) would have been helpful.		In none of these cases had the Court declined to convict.	The 9 cases are not of themselves sufficient to mark out a range, but I am not aware of any run-of-the-mill cases involving small commercial supply in recent times where the Court has declined to convict.	Amongst other reasons for this, no doubt, is the fact that another prevalent example of this offence, of lesser criminality, is where there is small supply of a non-commercial nature; it is desirable to maintain a clear distinction between the criminality of commercial as opposed to non-commercial supply of cannabis, and the sentencing decision should reflect this distinction. I accept that there is a current established range of sentences for run-of-the-mill cases of this type and that it requires, as a minimum, that a conviction be imposed.
The second leg of the Crown's submission is that the present case is an ordinary case of small commercial supply, and neither the offence nor the offender present any exceptional or unusual features.	In other words, there is nothing in the circumstances surrounding the commission of the offence, or in the personal circumstances of the appellant, which materially distinguish this case from the general run of cases involving small commercial supply, and warrant it being treated more leniently than any of the others.	I consider that this is correct.	Where such features do exist, the discretion of the sentencing judge is not constrained by the range.

In sum, I consider the case under appeal in one in which the need for consistency in the punishment of offences of the same general culpability by like persons properly constrains to some extent the discretionary sentencing power of the trial judge.	When a sentence markedly outside the current range is imposed in such a case the exercise of the sentencing discretion has miscarried.	That is what I consider has occurred here; the application	of s.392 of the Code is outside the range.

I concur in the order proposed by Rice J.
RICE J:	The Attorney-General appeals as of right

pursuant to s.414(c) of the Criminal Code against the sentence imposed upon the respondent by His Honour Mr. Justice Asche (as he then was) on 24 June 1987 on the sole ground "that the learned trial judge erred in law in making an order that in all the circumstances is manifestly inadequate".

On 24 June 1987 the respondent pleaded guilty to both counts in an indictment which charged him as follows:-

"Count 1
On or about 17 January 1987 at Palmerston in the Northern Territory of Australia, supplied cannabis to an unknown person. Section 66(2)(b) of the Poisons and Dangerous Drugs Act.

Count 2

On 20 January 1987 at Palmerston in the Northern Territory of Australia, possessed cannabis for the purpose of supply to another person. Section 66(2)(c) of the Poisons and Dangerous Drugs Act."

The maximum sentence prescribed by s.81(1)(b) of the Code for a first offence against s.66(2) is imprisonment for 7 years.

The sentence imposed by the learned judge was expressed in these terms:-

"Pursuant to section 392 of the Criminal Code, I find and declare that in these circumstances it is not just or expedient to inflict any punishment in relation to counts land 2 of the indictment.	Having regard to the





matters set out in section 392(1)(a) and (cl, and the material set out in exhibits A and C, and without recording a conviction, the court discharges the accused absolutely."

Section 392 so far as is relevant to the present appeal provides:-

"392.(1)	Where a person has been convicted and the court is of the opinion that having regard to -

	his character, antecedents, age, health or mental condition, standard of education or ethnic background;
	the trivial nature of the offence;
	the extenuating circumstances under which the offence was committed;	or


	any other matter that the court thinks it proper to consider,


it is not just or expedient to inflict any punishment the court may, without recording a conviction, discharge the offender absolutely.
(2)	II


The circumstances of these offences are best described by His Honour's remarks when	sentencing:-

"However, this is certainly not in my view a case of a professional dealer in cannabis.	It is a case where the accused purchased 6 bags for $800 from a person at the Nightcliff Hotel.	He made them up into 8 bags and
5 sticks, and if he had kept the two bags for himself, which it appears was his intention, and sold the rest, he would have made a very small profit."

Counsel for the respondent submitted that, in fact, the respondent would have made no profit at all on the basis that if the purchase price of the cannabis was $800, then if





he had sold six bags at $100 each and five alfoil sticks of cannabis at the going rate of $25, he would have suffered a loss of some $75 from his initial purchase, but would have retained two of the bags for his own use.	Be that as it may, the learned judge accepted that the respondent would have kept two bags for himself and it could be said, therefore, that his overall profit would be very small.

The respondent was a young man of twenty at the time of the offences and was, according to the learned judge, who had the opportunity of observing him while he was giving evidence, "a very decent young fellow, (who had) got himself into a situation which could have been very serious for him."		He is engaged to a young woman with whom he has been living for the last three years and who is now pregnant to him.	Together, they are bringing up a young child of his from an earlier association.	His Honour was prepared to accept that the respondent "genuinely believed at the time that he was doing nothing of any great wrong, and that the supply of cannabis was in his eyes no different from the supply of alcohol to people."

When giving evidence, the respondent claimed that if he were imprisoned, he would lose his apprenticeship; but in response to questions from His Honour about a conviction per se the respondent acknowledged, in effect, that his apprenticeship would not be in jeopardy as long as





he was dealt with that day and no more adjournments were necessary.

In fact, the Crown submitted that it was appropriate that the respondent be dealt with under section 5(1) of the Criminal Law (Conditional  Release of Offenders) Act which empowers the Court, after conviction, to release an offender, without passing sentence upon him, upon his giving security by recognizance to be of good
behaviour for a specified period.		His Honour expressed the view that he desired to find out from the Crown what was the most lenient thing he could do.	In the course of discussion between counsel for the prosecution, counsel for the respondent and His Honour, it emerged that section 392 of the Code was available to His Honour as a means -of dealing with the respondent without conviction, whereupon His Honour expressed the view that he did not propose to record a conviction.	It is open to conjecture whether the Crown acquiesced in the course His Honour took or whether it was merely saying that there was no need for a formal conviction before s.392 could be invoked.	I incline to the latter interpretation since His Honour had already dismissed the course of sentencing under s.5(1) and had clearly indicated that he did not propose recording a conviction.

The main point at issue in this appeal is whether or not the learned judge was entitled to invoke the provisions of section 392 of the Criminal Code.





In my opinion, the word "convicted" in s.392 means nothing more than an acknowledgment of guilt by an accused pleading guilty or the pronouncement of a verdict of guilty by a jury, without in either case sentence having been passed.


In the leading case of Cobiac v Liddy (1968) 119
C.L.R. 257, Windeyer J., when dealing with s.4(1) of the Offenders Probation Act (S.A.) said at p.275:-



"That brings me to the next question.		Were there in this case any facts which could justify the magistrate exercising his discretion by declining to convict and dismissing the complaint?	In the Supreme Court their Honours were unanimous in thinking that there were not. On the basis that the discretion given by the Offenders Probation Act had not been abrogated by the Road Traffic Act, they thought that nevertheless the magistrate had in the circumstances of this case abused his discretion. I am far from satisfied that this was so.	The question is not whether any of us in this Court, or any of their Honours in the Supreme Court, would himself have taken the course that the magistrate took.	The question is not what we would do, but what could he lawfully do.
The discretion was his.	He could exercise it as he thought expedient, provided that in the circumstances it was open to him to exercise it at all.	The statutory conditions for its exercise were that he should be 'of opinion that, having regard to the character, antecedents, age, health, or mental condition of the person charged .•. it is expedient to exercise' the power.	That means, I think, that the magistrate must be of opinion that the exercise of the power is expedient because of the presence and effect of one or more of the stated conditions, namely character, antecedents, age, health or mental condition.	One of these by itself, or several of them taken together, must provide a sufficient ground for a reasonable man to hold that it would be expedient to extend the leniency which the statute permits.		The Act speaks of the court exercising the power it confers 'having regard to' the matters it states.	I read that as meaning more than merely noticing that one or more of them exists.	Its,





or their, existence must, it seems to me, reasonably support the exercise of the discretion the statute gives.	They are not mere pegs on which to hang leniency dictated by some extraneous and idiosyncratic consideration.	But they are wide words.	None of the matters they connote is necessarily to be regarded in isolation from the others, or apart from the whole of the circumstances of the offender and the offence."

Although the section then under consideration is more akin to s.4(1) of our Criminal Law (Conditional) Release of Offenders) Act, I am of the opinion that the same principles apply to s.392 of the Code.

In my opinion, once a person has been convicted in the sense I have mentioned, then two conditions must be satisfied.	First, the court must form the opinion that one or more of the factors in paragraph (a) (b) (cl or (d) provide a sufficient ground for holding that "it is not just or expedient to inflict any punishment".	Secondly, the Court must actually form the opinion required by the section, namely, that having regard to one or more of those factors, "it is not just or expedient to inflict any punishment" (cf. Jones v Morley (1981) 29 S.A.S.R. p.57 per King C.J. at p.63.)

As far as His Honour's reliance upon paragraph l(c) of section 392 is concerned, the only extenuating circumstances under which the offences were committed were that little, if any, benefit would be derived by the respondent except to secure for himself a quantity of the





drug for his own use;	but the fact remains that the respondent was not charged with the less serious offence of possessing cannabis but with the more serious offences involving the element of supply to others which is the gravamen of those offences.

As to the respondent's character and antecedents under paragraph (a) of s.392, while he was otherwise of good character, he had, on 14 June 1985, been convicted by the Casuarina Court of Summary Jurisdiction of hindering police for which he was fined $100 and of disorderly behaviour for which he was fined $75.		It cannot therefore be said that the respondent was a first offender although his previous offence was not drug-related.	The other factor under paragraph (a) which appears to have influenced His Honour is the respondent's standard of education, namely, that he was in his fourth year as an apprenticed carpenter.	Indeed it was this factor which seems to have held the greatest sway with His Honour, since after stating that it would be plainly ridiculous to impose a prison sentence in the light of his prospects as a carpenter and a good and responsible citizen giving support to his wife and children, His Honour concluded by saying "that the Court should act with the greatest possible leniency to allow him the opportunity to move upwards in his career without this sort of conviction standing in his way."	In my opinion, a conviction without a custodial sentence would not have stood in the
respondent's way.





Bearing in mind the principles I have stated, I have come to the conclusion that the learned judge erred in finding that any one of the factors in s.392(1)(a) or (c) provided sufficient ground for the exercise of his discretion and accordingly, I would allow the appeal.
Pursuant to s.411(4) of the Code, I would quash the sentence
(deemed to be so by virtue of s.406(4) of the Code) and in substitution therefor record a conviction on each count and, pursuant to s.5(1) of the Criminal Law (Conditional
Release of Offenders) Act, release the respondent without passing sentence upon him upon his giving security in the sum of $500 in his own recognizance to be of good behaviour for a period of 12 months.








