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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA

No. 235 of 1987

BETWEEN:


FRIGOPOL AUSTRALIA PTY LTD
Plaintiff

AND:


DONALD ROBERT TRIMPER

First Defendant

AND:
REGISTRAR-GENERAL

Second Defendant



CORAM:	ASCHE J.



REASONS FOR JUDGMENT
(Delivered the 1st day of June 1987)


This is an application by originating summons pursuant to s. 191 VII of the Real Property Act that the time for removal of a caveat lodged by the plaintiff Frigopol Australia Pty Ltd against the interest of the first defendant in certain land be extended until the hearing and determination of two proceedings brought against the first defendant by the plaintiff in the Local Court.



The second defendant is the Registrar-General who has not appeared because he has no direct interest in the proceedings otherwise than to have given notice to remove the caveat on the application of the first defendant pursuant to s. 191 V, as he was bound to do once the application was made, and otherwise to abide by the order of the court.

The basis upon which the plaintiff's summons was brought requires some elucidation.	The first defendant is one of two directors of a company known as "Mechanical Handling Pty Ltd".	Although specific details of this company are not before me it seems accepted that the first defendant has the effective control of the company.	This seems to be common ground between the plaintiff and the first defendant and indeed the first defendant in his affidavit of 28 May 1987 on several occasions refers to the company as "my" company.

There had been some trading between the plaintiff and this company, and on 11 March 1985 an agreement was executed between them.	This agreement is headed "Credit Application & Terms of Trading Agreement - Commercial Company" and the plaintiff is described as "the supplier". The effect of the agreement is that the plaintiff will make available credit facilities for the supply of goods by it to Mechanical Handling Pty Ltd subject to a number of strict
conditions under which that credit is to be extended.	See
e.g. clauses 4, 6 and 7 of the agreement.	By clause 8 of the agreement it is stated that

"The Directors/Shareholders of the applicant do hereby jointly and severally guarantee payment of the account and to enter into the Standard form of Guarantee used by the company (i.e. the plaintiff) should such guarantee be required."


A written guarantee is in fact included in the body of the agreement and signed by the plaintiff and one Paul Trimper who is the other director.	The terms of the guarantee are that the plaintiff and Paul Trimper jointly and severally guarantee the due performance of the terms and conditions of the agreement and the payment of monies advanced by way of credit to Mechanical Handling Pty Ltd.

In passing it should be noted that the agreement appears ambiguous in its opening words which describe it as "An agreement made the 11th March 1985 between Frigopol Aust. P/L. of 17 Hood Street Wembley ("the Supplier") of the one part and D.R. Trimper of Mechanical Handling Pty Ltd ("the customer") of the other part.	However I am satisfied that the agreement was not made or intended to be made with the first defendant but with the company Mechanical Handling Pty Ltd.	I so conclude by reference to the body of the agreement where the details of that company appear (i.e. its registered name, business name, directors, trading address


and registered address of business name, its bankers and accountants) and the fact that the common seal of that company, there described as "the customer", is affixed to the agreement with the authority of the plaintiff and Paul Trimper, there described as directors.	There is also the form of the guarantee itself wherein the plaintiff and Paul Trimper guarantee due performance of the conditions of the agreement by that company.

Under the terms of the agreement it appears that the plaintiff from time to time supplied goods on credit to the company.	However the General Manager of the plaintiff appears to have had some doubts as to the credit worthiness of the company, and on one occasion, when airconditioning units were sought to be supplied to the company on credit, the general manager sought a further security from the first defendant before these units were supplied.	At the request of the general manager the first defendant wrote a letter on 1st May 1985.		This letter reads as follows:-

"	41 Parer Drive
MOIL NT 5792
To the Manager Frigopol Pty Ltd Dear Sir,
I Donald Robert Trimper managing director of Mechanical Handling Pty Ltd hereby offer my house situated at Lot 3406(41) Parer Drive, Moil as guarantee of payment for the airconditioning units ordered by my company for use at the Junior Sailors' Mess at H.M.A.S. Coonawarra N.T.



Market value at the moment is approximately $100,00-00. The house is elevated and consists of 3 bedrooms upstairs and one downstairs, there is an inground concrete, fully tiled swimming pool and a downstairs bathroom is under construction.

Mortgage to the N.T. Housing Commission is $43,000. There is $10,000 second mortgage to the CorrIDonwealth Trading Bank only to cover an overdraft for the company when required.

Trusting this meets with your approval and will be sufficient to release the units and allow us to complete project by the end of May.

Yours faithfully,


Donald R. Trimper 1st May 1985".


In its terms that letter is specifically concerned with one transaction only, namely the supply of airconditioning units for use at the Junior Sailors Mess at
. H.M.A.S. Coonawarra.	For that purpose it could well be construed as an undertaking to enter into a mortgage - see In Re Dixon (1922) W.N. (N.S.W.) 89 - albeit that the terms of the letter in this case are not as specific as they were in that case.	In such circumstances it may have been sufficient to create a caveatable interest in the property mentioned in the letter, following the reasoning of Street
C.J. in In Re Dixon.	But without more it could not have extended to create such an interest for any future transaction.
It is, however, the plaintiff's contention that, because of later transactions and the circumstances in which they occurred, this letter became more generalised and applicable to those later events and transactions.

Before dealing with that argument I should complete the narrative.	It would seem, though the evidence before me is somewhat sparse as to the details, that the plaintiff claims on at least two further occasions to have supplied the company with goods on credit, and claims that the company did not subsequently pay for these goods.	The plaintiff obtained judgments against the company for amounts owing and issued warrants of execution on those judgments; which warrants have not resulted in payment.	The plaintiff accordingly issued two special summons against the first defendant in the Local Court at Darwin for $3537 and $8068 respectively, relying on the guarantee signed by the first defendant and contained in the original agreement of 11 March 1985.	Those proceedings are contested by the first defendant, apparently on the basis of a denial that the guarantee is applicable to them.	(See para 3 of the affidavit of the first defendant sworn 19 May 1987).

On 1 December 1986 the plaintiff lodged a caveat on that property of the first defendant referred to in his letter of 1 May 1985.	The first defendant pursuant to s.
191 V of the Real Property Act applied to the
Registrar-General, the second defendant, for the removal of that caveat.	The Registrar-General by notice of 31 Nay 1987, and acting pursuant to subsections V and VI, informed the plaintiff that unless such caveat was withdrawn within
21 days he would remove it from the Register Book by entering a memorandum that it be discharged.	Pursuant to subsection VII the plaintiff then applied to the Supreme Court by this originating Summons filed 21 April 1987 for an order that the time specified in the Notice of the Registrar-General be extended beyond 21 days and until final judgment of case No. 8702220 in the Local Court.	(Only one of the cases in the Local Court is mentioned in this originating summons).	Alternatively the Summons seeks a declaration that the caveat was properly lodged and should not be discharged.

On 22 April 1987 Muirhead J. made ex parte orders.
At that time there was no accompanying affidavit to the Summons but His Honour granted the orders on the basis of apparent urgency and upon the undertaking of plaintiff's counsel to file the appropriate affidavits.		The order extended the time for removal of the caveat until 25 May 1987 and directed that copies of the order be served on the first and second defendants on or before 27 April and adjourned the proceedings to 21 Hay 1987.	In fact the matter was listed before me on 28 May by which time the order of His Honour had expired.	Counsel before me were



unable to say whether the caveat had been removed in the interim although both proceeded on the basis that it had not. I trust they are correct.

On 5 May the plaintiff's solicitor swore an affidavit to which he exhibited the agreement between the plaintiff and Mechanical Handling Pty Ltd, which contained the guarantee signed by the first defendant; and the letter of the first defendant to the manager of the plaintiff; and deposed that the plaintiff believed it had a caveatable interest against the interest of the first defendant in the property mentioned in his letter.

On 19 May the first defendant swore an affidavit in which he claimed that the letter could not form the basis of any caveatable interest on his land and stated that the airconditioning units to which his letter referred had been paid for in full.	As I follow his affidavit he also alleges that the subsequent transactions between Mechanical Handling Pty Ltd and the plaintiff were not governed by the agreement but by separate agreements on different terms.		He was supported in this latter contention by an affidavit of one David Stone a former employee of the company.	For the reasons I give later it is not necessary to determine this issue.	I do however reject paragraph 9 of the first defendant's affidavit; save to note, if it be relevant, which I strongly doubt, that the first defendant has entered
into some arrangement with his wife relating to the property as part of a settlement in his divorce proceedings.

On 25 May one Ian Christopher Matheson, the general manager of the plaintiff swore an affidavit which, inter alia, denied that the plaintiff had repudiated the agreement or the guarantee contained therein.	The most important part of that affidavit however was in the final paragraph in which Mr Matheson says that in 1985 he had a number of telephone conversations with the first defendant concerning the need to secure credit facilities for him and Mechanical Handling Pty Ltd and during each conversation it was agreed that his interest in his house was to be the security for the credit facilities.	I reject the rest of that paragraph.

It seemed to me that this allegation of Mr Matheson about some express verbal agreement not contained in the letter but possibly extending its terms could be a matter of some importance; and it would not be fair to proceed until the first defendant had the opportunity to reply to something raised for the first time on the day of the hearing.	Accordingly I adjourned the hearing to give him a chance to file an affidavit in reply; extending the time for removal of the caveat until then, and on the basis that no
removal had taken place in the dies non of the order of
I
Muirhead J.



On the adjourned hearing the first defendant filed an affidavit in which, inter alia, he denied the conversations alleged by Mr Matheson and said that he had not spoken to him after writing the letter and claiming that all dealings thereafter with Mr Matheson had been conducted by Mr Stone.


By leave, he was cross-examined on this affidavit; but save to add that he had had no conversation that he could remember with Mr Matheson since writing the letter, he did not otherwise resile from his statement in the affidavit.	He conceded that he (and by that I think he meant the company) had received certain goods on credit after writing the letter but he repeated that so far as the goods the subject of the letter were concerned they had been paid for.

It is in these circumstances that the plaintiff claims to have a caveatable interest against the interest of the first defendant in the property.

Both counsel have referred me to Galvasteel Pty Ltd v Monterey Building Pty Ltd (1974) 10 S.A.S.R. 176.	I accept what is stated there by Walters J. that upon an application for extension of time for removing a caveat under s. 191 of the South Australian Real Property Act (which is in similar terms to the Northern Territory Real



Property Ac)	the onus is on the caveator tc establish a caveatable interest in the land, but the caveator is required in the first instance to do no more than to show that in virtue of an agreement or an unregistered instrument he has a sufficient interest in law or in equity to justify the lodging of the caveat.	Seep. 180.

In my view that case is also authority for the proposition that, in an application such as this, it is not the duty of the court to determine the ultimate success of the plaintiff's claim provided that what is alleged by the plaintiff can properly raise "arguable issues tending to support its claim in the substantive action".	As His Honour suggests, the court need only reach the position stated by Prendergast C.J. (1892) 11 N.Z.L.R. 745 at 749 that "I am by no means satisfied that the plaintiff will not be able to make out a case for relief".

Nevertheless the onus remains on the caveator to show that what is asserted is an interest in land.	As Dixon
J. said in Wheeler v Baldwin (1934) 52 C.L.R. 609 at 629:-


"That to enable him to lodge a caveat, the caveator must have some right falling within the description estate, interest, lien or charge is not open to dispute".


s. 191 in itself is clear in its terms, providing that "any person claiming to be interested in law or in
equity whether under an agreement or under an unregistered instrument or otherwise howsoever in any land may lodge a caveat ...".


If one turns to the facts in this case it seems, firstly, abundantly clear that the guarantee in the form given by the first defendant in the agreement can in no way suggest a caveatable interest in the plaintiff's favour.	It creates no more than a legal obligation to see to it that Mechanical Handling Pty Ltd performs its obligations to the plaintiff and in particular pays the plaintiff what is owing.	"The creditor's remedy for the guarantor's failure to perform (that obligation) lies in damages for breach of contract only" per Lord Diplock Moschi v Lep Air Services Ltd (1972) 2 All E.R. 393 at 401.

Mr Tiffin for the plaintiff, I think concedes as much, but he relies on the guarantee as part of the overall picture; which he says indicates an acceptance and readiness by the first defendant to do all things necessary to see that his company received credit and makes more likely the consent of the first-named defendant to what Mr Tiffin would say is an undertaking to execute a mortgage or charge over his interest in his property.	I cannot accept this argument.
It seems to me that it is only through an extension of terms of the letter that the plaintiff can succeed and I am unable to see how that can be done.	The letter relates to one transaction.	That transaction was completed and the company ultimately paid what was owing on that transaction. That was the end of the letter.	Even assuming thereafter that some mention was made of pledging in some way the first defendant's interest in the property in return for delivery of goods on credit to his company the affidavit of Mr Matheson is far too uncertain to establish just what equitable interest was thereby created and how it applied in each case.	Leaving aside the Statute of Frauds, what particulars, written or verbal were given?	To say "it was agreed that his interest in his house was to be the security for the credit facilities", leaves one guessing as to whether such an agreement was ever formulated beyond something in the nature of pious hopes or vague promises.
Certainly it does not convey anything like that exactitude which should accompany the circumstances in which an equitable right is to be based.	See generally Baalman: 2nd Edn. - 1974 - p. 301.

However I am not concerned with these speculations, because on the material before me the plaintiff has not satisfied me on the balance of probabilities that any verbal arrangement of the sort deposed to took place.	It seems to me very strange that the plaintiff, which had so strongly
insisted on a letter from the first defendant on one occasion when credit was to be extended to the company, would not have likewise so insisted on later occasions if it was concerned to obtain that further security.	The terms of the letter must have made it plain to the plaintiff's advisers that they were restricted to one transaction.	The first defendant denies that there were any further requests. I am inclined to believe him and to accept that it was Mr Stone with whom the plaintiff subsequently dealt; possibly assuming that it was dealing with the first defendant.
Whatever promises Mr Stone made there is certainly no evidence to suggest that he had authority to make any promises on behalf of the first defendant or his property.

I am likewise not convinced that any implication can be drawn from anything the first defendant did after writing the letter to suggest that he agreed to extend the terms of that letter to subsequent transactions.	This is vague conjecture at the most.

For the above reasons I refuse any further extension of time beyond which the Registrar-General or the orders of this Court have extended the time for withdrawal of the caveat.	The summons will be dismissed.	The plaintiff to pay the costs of these proceedings to be taxed in default of agreement.

