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JENNINGS CONSTRUCTION	LTD V RALPH SYMONDS AUSTRALIA LTD
Supreme Court of the Northern Territory. Kearney J.
19, 23, 24, 25, 26 June; 3 and 6 July 1987, at Darwin.

Arbitration		pending	arbitration		application to stay action	impeaching	existence	of		arbitration	agreement whether		arbitrator		may		decide	question	of	existence of arbitration	agreement			whether			arbitrator	may	decide whether dispute falls within ambit of arbitration agreement.

Building contract contract
 Contract	- validity of assignment not in terms of
- validity of unilateral assignment	of	burden	of
- requirements for assignment in law of benefit of
contract.

Injunction - jurisdiction to grant interlocutory injunction to restrain arbitration from proceeding - whether serious questions to be tried as to existence of arbitration agreement and as to assignment of benefit of contract.
Parties - contract - whether assignment of benefit - whether defendant in contractual relationship with plaintiff.

Statute - Commercial Arbitration Act	whether	a	code whether applies only where arbitration agreement exists.

Cases applied:
Heyman v Darwins (1942) A.C. 356
Produce Brokers Co. Ltd v Olympia Oil and Coke Co. Ltd (1916) A.C. 314
Helstram Securities Ltd v Hertfordshire County Council
(1978) 3 All E.R. 262
Tolhurst v Associated Portland Cement Manufacturers (1900) Ltd 2 K.B. 660
Stoltenberg v Doring (1983) 1 NSWLR 121
Bremer Vulkan Schiffbau und Maschinenfabrik v South India Shipping Corporation Ltd (1981) A.C. 909
Kitts v Moore (1895) 1 Q.B. 253

Statutes,
Commercial Arbitration Act, ss.39, 47 and 53 Supreme Court Act, s.70(1)
The Property Act of 1860, (South Australia), s.19
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Counsel for plaintiff Solicitors for plaintiff
Counsel for first defendant Solicitors for first defendant Solicitor for second defendant
 R.L. Hunter Q.C.; with him J.K. Bond Morris, Fletcher
& Cross

F.S. McAlary Q.C.; with him G.E. Hiley Ward Keller

	Barr
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kea870143
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No.243 of 1987
 






BETWEEN:
JENNINGS CONSTRUCTION LIMITED
Plaintiff

AND:
RALPH SYMONDS AUSTRALIA LIMITED

First Defendant
AND:

KENNETH FREY
Second Defendant



CORAM:	Kearney J.



REASONS FOR DECISION
{delivered 6 July 1987)


On 3 July I ruled on 2 applications herein; today I publish the reasons for the orders made.

The first	defendant	(herein	"RSAL")	applied	on
5 May 1987 to stay all further proceedings in this action, pursuant to s.53 of the Commercial Arbitration Act. The plaintiff (herein "Jennings") applied on 11 June 1987 to restrain RSAL until the hearing and  determination  of  this
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action from proceeding further to arbitrate before the second defendant its claims (particularized in its Points of Claim of 10 March 1987 and its Notice of Dispute of that date) against Jennings; and for consequential relief against the second defendant as arbitrator.

The history of these proceedings is as follows.


On 23 April 1987 Jennings instituted this action by issuing a writ against both defendants, seeking declarations that upon the true construction of a contract between Jennings and RSAL -

	the provisions in that contract for arbitration between Jennings and RSAL do not apply to the issues raised by RSAL in either the Points of Claim or the Notice of Dispute previously mentioned;


	accordingly, RSAL is not entitled to have those issues established by arbitration; and


	the second defendant has no jurisdiction as arbitrator to determine any of those issues and no jurisdiction to decide whether he has jurisdiction to so determine.
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As noted earlier RSAL applied on 5 May to stay all proceedings in this action.

On 19 May Jennings filed its	Statement	of	Claim.
The case it seeks to make is as follows.


Jennings had a contract (herein "the head contract") with Burgundy Royale Investments Pty Ltd (herein "Burgundy Royale") to build a large complex in Darwin known as  the  Darwin  Centre.    Jennings   commenced   work  on
22 November	1982.	On 4 October 1983 a company now known as
B.A.S. Investments Pty Ltd, but then known as Ralph Symonds Pty Ltd (herein "RSPL") contracted with Jennings to carry out certain joinery and other works for the Darwin Centre; this contract is conveniently referred to as "the sub-contract". RSPL was a nominated sub-contractor under Clause 10 of the head contract and Jennings entered into the sub-contract with RSPL pursuant to Clause 10(3) of the head contract;   the   sub-contract   price   was  $1,397,156.00.
Clauses 39	ana	44	of	the	general	conditions.	of	the
sub-contract, dealing respectively with certificates and payments, and settlement of disputes, were express terms of the sub-contract.

A certificate of practical completion of the works in the head contract issued on 20 September 1986.
file_7.bin



'	'.




Jennings from time to time evaluated the work carried out by RSPL under the sub-contract and obtained from the Superintendent under the head contract progress certificates which included those evaluations. By progress certificate No.44 the Superintendent assessed the value of the work complete as at 30 July 1986; that certificate issued in response to Jennings' progress claim No.44 which had included a claim for $1,812,749.00 for work completed by RSPL. The certificate assessed the completed RSPL work at
$1,670,000.00; that is, at some $142,749 less than the amount claimed. Jennings  made  further  progress  claims Nos 45-47, which also included sums claimed for work completed by RSPL, but the Superintendent failed to make any further evaluations beyond that in certificate No.44, in respect of RSPL work.

Jennings received from Burgundy Royale from time to time various progress payments for work due under the head contract. It had received $1,470,492.00 as the amount assessed for work completed  by RSPL as at 14 March 1986; this was covered by progress certificate No.40 and represented the last payment it received from Burgundy Royale in respect of RSPL work. In fact, Burgundy Royale refused to make any progress payments to Jennings in respect of the later progress certificates Nos 40A-47.
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As indicated on p.8, pursuant to Clause 39 of the sub-contract Jennings from time to time determined the value of  works  carried  out  by  RSPL.    It   has   paid   RSPL
$1,315,192.00	for	those works.	It will be noted that this
is $155,300.00 less	than	the	$1,470,492.00	Jennings	has received from Burgundy Royale for work carried out by RSPL.

On 16 October 1986 Jennings received a notice from RSAL (not RSPL) that RSAL intended to arbitrate a dispute between it and Jennings pursuant to Clause 44(£) of the general conditions of the sub-contract. This was  referred to in the Statement of Claim as "the first arbitration".

It is convenient here to set out the relevant parts

of	Clause 44(a)	and	( b)	of	the	sub-contract,	the

interpolations provisions viz:-
 indicating
 my	understanding	of	these


"44.(a)	In case the Superintendent [that is,		the		Superintendent			appointed under		the		head contract] ... shall refuse to include the	value	of the		same [that is, of any materials or		workmanship					of			RSPL			as sub-contractor]		in			any progress or final		payment		to			[Jennings]		then such ... refusal shall be conclusive as between [Jennings] and [RSPL]		as to the matters complained of and ... excluded as aforesaid.		In			case			of any		dispute		or		difference arising out of		any		such		...			refusal		the provisions		for arbitration between [Jennings] and [RSPL]  herein contained  [that  is, the provisions
of Clause 44(b)] shall not apply ...
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[a different means of resolving disputes to that in Clause 44(b) is then spelled out, by which RSPL could require Jennings to proceed against Burgundy Rovale, that dispute being settled in- accordance with provisions in the head contract].

(b) Subject to sub-clause (a) [the sub-clause then sets out the provision for arbitration of any dispute or difference between Jennings and RSPL, which RSAL has been following].


On 16 December 1986 Jennings received notice from the second defendant that he had been nominated as arbitrator for the first arbitration and that he would hold a provisional preliminary conference on 13 January 1987 to decide formal matters.

At the preliminary conference on 13 January 1987 before the second defendant Jennings objected to the jurisdiction of the second defendant to arbitrate the first arbitration, on the ground that the monetary claims by RSAL referred to  arbitration  fell  within  the  scope  of Clause 44(a) and not 44(b) which, it will be noted, is expressed to be "subject to" Clause 44(a). At that meeting the representatives of RSAL said that RSPL had simply changed its name and become the public company  RSAL. Without prejudice to its objection to jurisdiction, and to its right to apply to a Court in relation thereto, Jennings proceeded to discuss a timetable to be set for the first arbitration.
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On 20 January 1987 Jennings received the second defendant's determination of 19 January rejecting its submission that he lacked jurisdiction to determine the first arbitration, setting a timetable for the arbitration, and requiring Jennings to sign a form of acceptance of jurisdiction.

On 5 February 1987 Jennings notified the second defendant that it did not accept that he had jurisdiction to arbitrate, would not sign the form of acceptance of jurisdiction, and reserved its right to initiate Court proceedings on the question of his jurisdiction.

On 26 February 1987 Jennings was informed by the second defendant that he was satisfied he had jurisdiction as arbitrator, that he intended to proceed with the first arbitration, and that he required Jennings to deposit security for costs and to comply with the timetable.

RSAL served on Jennings a Notice of Dispute as well as Points of Claim on 10 March 1987, the claim being for -

	$2,428,243.00	due	on a quantum meruit, after giving	credit		to	Jennings	for	the

$1,315,192.00 (less $83,829.00) retentions) it had already paid to RSPL;
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	$624,222.00 for variations, less $1,865	paid; and


	extra	costs,	loss and damage etc., stated to be not less than $2,000,000.00.


RSAL contended that the sub-contract had been frustrated and RSAL was thereby discharged from performance. It seems that the Notice of 10 March 1987 was given for the purpose of overcoming one of the grounds relied on by Jennings as going to jurisdiction.

ON 17 March 1987 Jennings notified both RSAL and the second defendant that it still reserved its right to initiate Court proceedings on the question of the second defendant's jurisdiction as arbitrator. It informed the second defendant that it would consider the detail of the claim lodged by RSAL and would advise the second defendant whether it intended to make an application in relation to his jurisdiction as arbitrator.

On 30 March 1987 RSAL sought the appointment of a further arbitrator in relation to the Notice of  Dispute  of
10 March   1987,  and   requested   the  appointment  of a

preliminary
 conference	in
 relation	thereto.
 In	the
Statement	of
 Claim	this
 is	referred
 to	as "the second
arbitration".	A preliminary conference was scheduled before the second defendant on 10 April 1987.
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On 9 April 1987 Jennings notified the second defendant that it intended to apply to a Court to determine the jurisdiction of the arbitrator under the first arbitration; that it objected to the second defendant taking any further steps in that arbitration; and that it objected to his jurisdiction to determine the second arbitration.

The preliminary conference was held on 10 April 1987. Jennings submitted that the arbitrator had no jurisdiction and should not proceed further; RSAL submitted to the contrary. The second defendant -


	determined	that	he arbitrations concurrently;

 would	hear	both


	determined that he would make a preliminary determination dealing with Jennings' objections to his jurisdiction;


	set a timetable leading up to that preliminary determination; and


	set a timetable leading up to the hearing of the arbitration on the merits.


It was after the conference on 10 April	1987	that Jennings	ascertained	for the first time that there had not
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been a simple change of name of a single entity, from RSPL to RSAL; and that RSPL and RSAL were in fact separate and distinct bodies corporate.

The foregoing is the chronology of events as stated by Jennings; after considering the materials and hearing the evidence placed before me, I accept it as correct.

Against that background the relief which Jennings seeks in this action is founded upon its contention that -

	RSAL is not a party to the sub-contract between Jennings and RSPL and therefore RSAL is not entitled to refer to arbitration any claim which it may have against Jennings and the second defendant cannot act as arbitrator in any such claim;


	alternatively, assuming that RSAL's monetary claims in its Points of Claim and Notice of Dispute arise out of work by RSAL under that sub-contract, upon the true construction of the   sub-contract   and    particularly Clause 44(a), (and except as to the sum of

$155,300 earlier mentioned) -
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	none of those claims had been included in progress or final payments to Jennings by Burgundy Royale; and


	this non-inclusion had occurred because the Superintendent or some other person including Burgundy Royale, had refused to include them.


In	other	words,	the	alternative	contention	is that the

procedure	set		out	in		Clause 44(a),	and Clause 44(b),	applies	to	the	settlement
 not of
 that	in the dispute
between RSAL and Jennings and hence the second defendant, proceeding under Clause 44(b), lacks jurisdiction to settle the dispute and his purported determinations, one by letter and the other at the conference of 10 April 1987, are invalid and without effect.

Quite voluminous written materials have been placed before me and the deponents in several affidavits have been cross-examined at length.

In order to obtain on its first ground the interlocutory relief it seeks Jennings must show that there is a serious question to be tried at the hearing of this action as to whether an arbitration agreement exists between Jennings and RSAL such as to found the arbitral jurisdiction
-------	--- ,
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claimed	by	the
second
defendant; and that the
balance of
convenience then
being granted.
points
to	the	interlocutory
injunction



It seems clear that when what is shown to be in genuine dispute between the parties is the existence of the very arbitration agreement under which the arbitrator acquires his alleged jurisdiction, the arbitrator has no power to decide whether that arbitration agreement exists; see Hevrnan v Darwins (1942) AC 356 at 366 and 370-1.

Further, given the existence of an arbitration agreement, where the question is whether a particular dispute falls within the ambit of that agreement, it is doubtful whether the arbitrator has power to determine the ambit of the provision; see Heyman's case (supra) at 368 and Produce Brokers Co Ltd v Olympia Oil and Coke Co Ltd (1916) AC 314 at 327.

In the present case it is clear that the original parties to the sub-contract were Jennings and RSPL. The general circular letter of 1 February 1985 sent by RSAL to Jennings, indicating that the business of RSPL had been acquired by Lintner Group Ltd and would be operated by a new subsidiary of that company to be known as RSAL, was not in my opinion intended to operate - and does not operate   as an assignment by RSPL to RSAL of the benefits of the
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sub-contract. It does not meet the implied requirements of s.70(1) of the Supreme Court Act that to be effective in law assignment of a chose in action must be given in writing and express notice in writing must be given to the person from whom the assignor (that is, RSPL) would have been entitled to claim (that is, Jennings). I should add here that I consider that s.19 of the Property Act of 1860 of South Australia, which deals with power to assign choses in action and is in force in the Northern Territory, must be read subject to the procedural requirement of notice in s.70 of the Supreme Court Act.

Indeed, it appears that RSAL did not convert to a public company under that name until 19 March 1985. The effect of the evidence relating to progress payments made after 1 February 1985 is that Jennings continued to recognize RSPL as the other contracting party under the sub-contract; the receipts for those progress payments were issued in names which support that view; and the
Superintendent's Condition 16.3(a) support that view. not one	of	some
 various	advices	under		Special of	the	head		contract	also	generally I also note in support of that view that
155	written	site	directions	given	by
Jennings to RSAL.
 under
 Clause 20 of the sub-contract was addressed
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What seems probable is that no thought at all was given from early 1985 until very recent times by Jennings, RSPL or RSAL to the question of whether there had been a change in the parties to the sub-contract.  Jennings had been assured by the last paragraph of the circular letter of 1 February 1985 that "the operations of Ralph Symonds" would not be affected. It is of great significance in  this respect that the solicitor for RSAL told (the second defendant and) Jennings as late as 13 January 1987 that RSPL and RSAL were one and the same company; this clearly reflects the way RSAL had approached the matter throughout. Jennings' solicitors first raised the question of the separate identities of RSPL and RSAL on 18 May 1987, no doubt following a company search; this was promptly followed by a Notice of Dispute of 21 May from B.A.S. Investments Pty Ltd, which had been known until 20 August 1985 as RSPL. As to that Notice of Dispute it is sufficient to say that it appears to contain internal inconsistencies, is difficult to follow, and asserts claims inconsistent with any assignment of benefits under the sub-contract by RSPL to RSAL.

For present purposes it is sufficient if I conclude, as I do, that in the light of the evidence which I accept there is a serious question to be tried as to whether RSPL assigned benefits under the sub-contract to RSAL; and, accordingly, there is a serious question to be tried whether there exists an arbitration agreement between Jennings and
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RSAL, and whether the second defendant has jurisdiction to arbitrate a dispute between them. Indeed the evidence I think goes much further; it is I think clear that there never was an assignment by RSPL to RSAL of rights and obligations under the sub-contract, including those under Clause 44.

Certain other relevant points should be mentioned. Clause ll(a) of the sub-contract, which mirrors Clause 9 of the general conditions of the head contract, provides that neither Jennings nor RSPL -

"shall  assign   [the sub-contract] or any part thereof or any benefit or moneys or interest hereunder without the written approval of the other" (emphasis mine).


No such approval was ever sought by RSPL or given by Jennings.

Clause ll(b) of the sub-contract provides:-


"[RSPL] will not sub-let any portion of the work under the [sub-contract] without the written consent of [Jennings) but such consent shall not be unreasonably withheld."


No application was ever made by RSPL for the consent of Jennings to a sub-letting of any portion of the work to RSAL.
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It is clear that any purported assignment by RSPL which did not meet the requirements of Clause ll(a) of the sub-contract would be invalid; see Helstram Securities Ltd v Hertfordshire County Council (1978) 3 All ER 262.

In any event, the law does not provide for the unilateral assignment of the burden of carrying out a contract; see Tolhurst v Associated Portland Cement Manu facturers (1900) Ltd (1902) 2 KB 660 at 668.

I think it is clear from the evidence and for reasons similar to those which point to there being no assignment of the sub-contract, that there was no novation of the sub-contract.

It follows from the foregoing that I consider that the better view is that there is no arbitration agreement between Jennings and RSAL, and at the least there is a serious question to be tried on that issue; and accordingly the second defendant has no jurisdiction to arbitrate any dispute between them.

It is, accordingly, unnecessary to consider Jennings' alternative contention based upon Clause 44(a), which assumes that there is no serious question to be tried on the question whether RSPL validly assigned its rights under the sub-contract to RSAL. I indicate however that, on
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that assumption, I would consider that the fact that RSPL was a sub-contractor nominated by Burgundy Royale indicates its identity is important both to Burgundy Royale and
Jennings,
contract
 and and
 points	to	the the	sub-contract.
 interdependence of the head This	is	reflected	in
Clause 39	of	the	sub-contract, which spells out in detail
the mode by which RSPL is to be paid for work it carried out; it is clear that a nominated sub-contractor (RSPL) has no right to be paid for its work until the contractor (Jennings) has itself received that payment from the principal (Burgundy Royale). When the principal has  not made that payment - and in this case non-payment has clearly occurred - Clause 44(a) provides the mode for the resolution of the dispute. I consider it is clear that the Superintendent refused to include the claimed value of the sub-contractor's works as indicated earlier, now in dispute between Jennings and RSAL.

So the quantum meruit claim by RSAL would	fall	to be	dealt	with	under	Clause	44(a).	As	to	the		sum of
$155,300.00 referred to on p.9, the dispute as to the payment of which would appear to fall  squarely within Clause 44(b) it would, in the light of the other and major claims which do not fall for resolution within Clause 44(b), appear to be inappropriate to proceed to arbitration under Clause 44(b).
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I consider it is clear that since there is a serious question to be tried as to whether there is an arbitration agreement between Jennings and RSAL, this Court has jurisdiction to grant an interlocutory injunction; see Stoltenberg v Doring (1983) 1 NSWLR 121 at 124-6. In that case it was contended that there had been no valid reference to arbitration under the dispute-arbitration clause of a building contract. The plaintiffs obtained an interlocutory injunction restraining the arbitrator from proceeding. Helsham CJ in Equity held that there had been no valid submission to arbitration of the dispute, and considered at length the question whether the Court had jurisdiction to make the injunction perpetual. After considering the contrary views of Lord Diplock in Bremer Vulkan Schiffbau und Maschinenfabrik v South India Shipping Corporation Ltd (1981) AC 909 at 981, his Honour considered at 126:-

"The existence of a dispute or difference is a condition precedent to any valid submission to arbitration under the clause ... in question here. In my view the court has jurisdiction to determine whether a dispute or difference has arisen and to grant an injunction when it is satisfied that one has not."


I respectfully agree.  The present case is a stronger case in that the existence of the arbitration agreement itself is impeached, as opposed to the existence of a dispute under an admitted arbitration agreement; Kitts v Moore (1895) 1 QB
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253 is authority for the proposition that the Court has jurisdiction to grant an injunction to restrain a person from proceeding to arbitration where an action has been brought impeaching the instrument containing the arbitration agreement, and that is akin to the factual situation here.

On the question of balance of convenience I think it is clear both that the status quo should be preserved pending the hearing of this action, and that that hearing should be expedited as much as is practicable. The decision of the Court on the points in issue will be res judicata as far as concerns the parties to the action; it is clearly necessary that RSPL be joined in the action so that there may be a binding decision of the Court resolving the respective rights and obligations of all the relevant companies. All the practical considerations point to the desirability of resolving the questions in a forum the decision of which will be definitive; on jurisdictional questions that inevitably means the Court.

As appears from the foregoing I reject the first defendant's submissions that the Court lacks jurisdiction to grant an interlocutory injunction in the factual circumstances which obtain here, and that its power to supervise and control private arbitrations is limited to the powers set out in s.39 of the Commercial Arbitration Act.
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Section 39 is directed to the determination of a question of law "arising in the course of the arbitration", the application having been made "by a party to an arbitration agreement"; it is not directed to the present factual situation, nor is s.47. It may be that the Commercial Arbitration Act is a code, but if so it is a code which assumes the existence of an "arbitration agreement" between the parties, and that is the very point in issue here.


Bremer Vulkan (supra) recognizes that there is jurisdiction to grant an injunction to restrain the other party from proceeding with an arbitration where the unperformed primary obligations of the parties under an arbitration agreement are brought to an end by, for example, the frustration of that agreement or by the election of one party where the other has committed a repudiatory breach; see per Lord Diplock at pp.980-1. The present case is stronger than that, and the reason advanced by Lord Diplock for the grant of an injunction holds:-


" to prevent his being harassed by the making of a purported award against him which on the face of it will be enforceable against him ... thus forcing him to incur the costs of resisting its enforcement."
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I consider that no question of laches or delay on the part of Jennings arises.


It is implicit in the view I take of the case that the application by RSAL for a stay of proceedings in this action must fail.

The foregoing are the reasons for the orders made hereon on 3 July 1987, refusing RSAL's application of 5 Hay and granting Jennings' application of 11 June.




